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HE favourable reception with which 
the Public has honoured the firſt 


volume of theſe Reports, publiſhed within 


four months after the deciſion of the laſt 
caſe contained in it, and the friendly 
communication of papers relating to the 
different cauſes with which I have been fa- 
voured, have encouraged me to attempt a ſe- 

. cond volume, drawn up with the advantage 
of greater leiſure, and on that account, I 
_ truſt, with a greater degree of accuracy. I 
was on this — naturally auxious to 
collect the opinion of my friends, and, if 
poſſible through them, that of the public, 
on the defects of my former plan, as the 
beſt rule for amending it in future; and as 
A muſt confeſs that the general obſervation 
EW Bs I met 


„ 


r + PREFACE. 
1 met with was, that I had detailed the Y 
facts and arguments at too great a length, 
and that the ſpeeches of the Counſel in 
opening and ſumming up the caſes ought 
to be condenſed into one argument, and 
the replies almoſt entirely omitted; I owe 
it as a juſt tribute of deference to my friends 
and as a matter of right to the public, to 
ſtate the reaſons which induce me to 
continue the mode of reporting I at firſt 


adopted, 
It muſt be allowed, that the objection I 


have mentioned is inherent in the very na- 
ture of the undertaking ; and accordingly 
it was ſtarted by every perſon without 
exception who had not read the book, but 
not by every one who had read it. I was 
fully aware of this from the firſt ; and my 
only hope was, that in the execution. of 
the deſign, I might palliate what ſeemed | 
a radical defect. I was induced to at- 
tempt this from the advantages which I 
thought would attend ſuch a work, if well 


executed, and the example of many authors 
3 whoſe 
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bt reports are alt eſteemed, chaugh 


the arguments are detailed at a very great 


length. The firſt caſe in Plowden, which 

many reporters would have compriſed in a 
page, extends to ten leaves in folioz yet 
there is ſomething extremely intereſting 
iu his writings, which leads one to peruſe 
them, as well from a deſire of thoroughly 
underſtanding the caſes which he reports, 
as from a ſympathy which we feel with 
the ſentiments and character of the 
pleaders, be 


If this mariner of reporting has ſucceeded, 
where the caſes were argued before the 
Judges of our Common Law-Courts, and 
all the facts previouſly ſettled and placed 
upon the record, it ſeems more proper to 
be adopted when cauſes come before a tri- 

bunal which muſt aſcertain facts ag well 
as judge of law, and can beſides corre& the 
harſhneſs of a rigid conftruction by the 
lenity of equitable juriſprudence. Such is 
the tribunal erected by Mr. Grenville's act. 
In a judgment given by it, every circum» - 
# 3 ſtance 


%  - PREFACE. 


ſtance may have weight; and therefore in a 
report of its proceedings no circumſtance. 
cught to be omitted. It will otherwiſe 
happen (as indeed has frequently been ob- 
ſerved, where the report is ſhort, and merely 
ſtates the principal points contended for, 
ſome of the evidence, and the determination) 
that the reader may not be able to collect the 
grounds on which the Committee decided, 
though it is an unfair preſumption to ſup- 
poſe that they decided without ſome reaſon. 
The real hiſtory of the cauſe, the com- 
plexion, if I may fo ſay, of the Court, the 
reaſon of the deciſion, which are all neceſ- 
ſary conſiderations in ſettling the autho- 
rity of the precedent, can only be fully and 
fairly learnt from the ſpeeches of the Coun- 
ſel, who underſtand their cauſe beſt and 
who always ſhape their arguments in ſuch 
a way as to give them the neceſſary effect. 


Did the Committee declare the reaſons on 


which they form their judgment, the obſer- 
vation would not apply ſo ſtrongly; and 
accordingly the advantage of this know- 
ledge has given peculiar weight to the re- 


ports 
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ports of Serjeant Glanville, who was Chair- 
man of the Committee of Privileges in 
1624; and has enabled him to unite a 
greater degree of perſpicuity and conciſe · 
neſs than can be aimed at by any perſon 
who is not a member of the Committee, 
whoſe deciſions he reports. r 


I am inclined to hope that this mode of 
reporting, while it tends to elucidate each 
particular caſe, cannot excite any unplea- 
ſant ſenſation in the minds of the Gentle- 
men who have diſcharged an important 
and laborious duty to their country, by 
fitting upon theſe Committees, or of the 
learned Counſel who have: argued the 
caſes with ſo much advantage to the par- 
ties; but that, on the contrary, it will meet 
with the approbation of both, becauſe by 
a kind of reflection it will preſent them 
with a picture of thoſe well- fought fields, 
in which they have militated with ſo much 
honour to themſelves and advantage to the 
public. Other Gentlemen in the pro- 
feſſion of the law will . think that 

a 3 the 
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the Work cannot be ſo eaſily referred to as 
if it had been more conciſe; but I hope 
they will pardon this inconvenience when 
they conſider that the reports, if of any au- 
thority, muſt be conſulted by many who 
have not profeſſional habits or profeſſional 
information. In the ſummings up and 
replies they will find the facts and argu- 
ments chiefly relied on, while the other 
parts of the caſes, it is hoped, will afford 
additional in formation to thoſe who have 
leiſure aud inclination to conſult them. 
The Public in general, I truſt, will be grati | 
fied by a full report, which muſt convince 
every unprejudiced perfon of the diſerimi- 
nation, accuracy, honour, and impartiality 
of the tribunals by which election- caſes are 
decided; and may perhaps remove ſome of 
thoſe objections which are unthinkingly 
made againſt the excellence of our confti- 
tution. With reſpe& to the Rights of 
Election, it may be juſtly faid to this Court 
of Judicature, in the language of Cicero, 
Ubicungue us Civium violatum ſit, ſlatuitts 
1d pertinere ad communem cauſam liberta Hs et 


dignita Us. 5 
But 
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But. as, on the one hand, the ha 
| 1 have adopted has diſadvantages which 
are apparent on its firſt inſpection, ſo, on 
the other, it furniſhes many reſources to 
correct them which are not ſo obvious. It 
does not always happen that the opening 
ſpeech of counſel diſcloſes the whole caſe 
meant to be. relied on : they may not be 
perfectly ſure how the facts will turn out 
in evidence; and on that account much will 
frequently be left to the junior. A lauda- 
ble prudence will often prompt the reſer- 
vation of an argument till the reply, in 
order that it may then be urged without 
the fear of contradiction; and even where 
the leading counſel is poſſeſſed of the bright- 
eſt talents, and is moſt thoroughly maſter 
of his caſe, it is every day's experience 
that new arguments may be ſtarted by one 
who follows him, and an old argument 
placed in a better light. Where exactly 
the ſame line of reaſoning is adopted, a re- 
porter will of courſe avoid repetition, and 
may without much cenſure introduce only 
ſome of the points into the firſt ſpeech, re- 
| a ä ſerving 
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ſerving the others for the ſecond. So alſo 
where the cafe turns upon the diſcuſſion of 
particular votes, as all the facts ought to be 
concentered in one point of view, he may 
do this without a dereliction of his plan. 
As to the reply, it will generally be found to 
furniſh matter for. a new argument with- 
out repeating what has already been in- 
ſiſted on. 


Thus I have ſhortly given the reaſons 
which have induced me to perſevere in that 
mode of reporting which I formerly thought 
beſt adapted to the nature of my under- 
taking. The pains I have beſtowed on it 
will be amply repaid, if the execution of 
it ſhall be thought to juſtify transferring 
the motto which J have prefixed to this 
volume, from the hiftory. of politics to the 
hiſtory of political cauſes; and if the Work 
ſhall be allowed not merely to have re- 
corded the determinations of the ſeveral 
committees, but to have ſuggeſted, as well 
as may be, the reaſons and grounds of their 
deciſions. 


1 beg 


I beg leave to add a word relative to two 
proviſious of a late act of parliament; the 
firſt of which is taken into conſideration by 
every Committee; and the ſecond is neceſ- 
fary to be adverted to in peruſing the cafes of 
the borough of Steyning. The legiſlature 
having thought fit to provide a remedy 
againſt petitions preſented without any real 
or probable ground of complaint, and alſo 
againſt a captious oppoſition to petitions un- 
queſtionably juſt, has provided i in the 18th 
ſection of the 28 Geo. III. cap. 52. that 
Committees ſhall report to the Houſe whe- 
ther the petitions referred to them did or 
did not appear to them to be frivolous or vexa- 
tious ; and that they fhall in like manner re- 
fort with reſpeci to every party or parties who 
ſhall have appeared before them in oppofition to 
fuch petition, whether the oppoſition of ſuch 
party or parties reſpectively did or did not ap- 
| pear to them to be frivolous or vexations. 
Whenever a petition or the oppoſition to it 
is ſo reported to have been frivolous or 
vexatious, the Prey injured is entitled to 
| | recover 


* * # 


„ ine, 


recover the full coſts and expences which 


he has thereby incurred, and which are to 
be taxed by the clerk or clerk-aſſiſtant of 
the Houſe, and any one of the following 
officers : the maſters in Chancery, clerks 
of the court of King's Bench, Protho- 
notaries in the court of Common Pleas, or 
clerks in the court of Exchequer. ©. Some 
obſervations on this neceflary part of the 
report of every Committee may be found at 
the end of the Sutherland caſe, and the 
note annexed to it. The words, frivolous 
and vexatious certainly bear different mean- 
ings; and ſome Committees, as the Bodmin 
and Orkney and Zetland,- have reported 
petitions to be frivolous, but not vexatious. 
But it ſhould ſeem that ſuch a report, 
though not exprefſed in terms equally 
harſh, would ſtill entitle the ſucceſsful 
party to demand and recover coſts ; for the 
particle or introduced into the act being 
disjunctive, it is ſufficient that the petition 
or the oppoſition to it be either frivolous or 
| vexatious, to bring it under the predicament 
| of . 
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of the law. The queſtion avis have been 
doubtful had the a& required the petition 
to be reported to be frivolous _ vexatious. : 


The ſecond billed of the act is, That, 
' empowering Committees to call for ſtate- 
ments of the Right of Election, or the right 
of chuſing, nominating, or appointing the 
returning officer, contended for by the par- 
ties, whenever they ſhall be of opinion that 
the merits of a petition wholly, or in part, 
depend upon ſuch right; and alſo requiring 
them to report to the Houſe their judg- 
ment upon ſuch ſtatements. Notice of this 
deciſion is ſent to the returning officer of 
the place, inſerted in the Gazette, and af- 
fixed to the doors of the county or town= 
hall, or church neareſt to the place of elec- 
tion, in order that any perſon may, within 
twelve calendar months from the day of 
the report, petition the Houſe to be ad- 
mitted a party to oppoſe the right ſo re- 
ported. Within the ſame time any perſon 
may petition the Houſe to be admitted a 
party to defend the right reported, which 
- 


is to be finally determined by a Select Com- 
mittee, appointed to try and determine the 
merits of ſuch petitions ſo far as they relate 
to auy queſtion reſpecting the Right of 
Election. The firſt inſtance of a Com- 
mirtee appointed under this a& was for the 
borough of Steyning; the proceedings be- 
fore which, are. to be found in this Volume. 
It became proper to decide the queſtion of 
Right in that Borough, in the ſtage in 
which it was decided, from this circum- 
ſtance, that the firſt Committee which ſat 
in 1791, gave the right to the inhabitants 
of ancient houſes; one of the petitioners 
who then. ſucceeded, ſoon after vacated 
his ſeat ; but the returning officer again re- 
turned a member choſen by the inhabitants 
at large, contrary to the deciſion of the 
Committee. The Committee of Appeal 
confirmed the opinion of the returning 
officer, and determined in favour of the 
extended Right of Election; ſo that the 
Committee ae to try the merits of 
the : petition reſpecting the ſeat which had 

been vacated, were bound as to the Right 
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by the deciſion of the Committee of Ap- 
peal, Notwithſtanding this ' adverſe deci- 
ſion as to the right, the petitioner ulti- 
' mately ſucceeded as to the ſeat ; fo. that it 
happens ſomewhat ſingularly, that two 
members for the Borough, ſupported by 
the ſame intereſt, at preſent ſit jn the Houlb 
upon different rights. | 


As to the caſes from Scotland contained 
in this Volume, the reporter. would feel 
himſelf highly gratified if they ſhould be 
thought to contribute, though in a ſmall 
degree, to ſettle the election- law of that 
part of the iſland. . A ſpirit of reform in 
that particular ſeems to prevail there, which 
it will be difficult either to indulge or to re- 
preſs. Perhaps the qualification of voting in 
the county of Sutherland, where the Right 
of Election 1s infinitely more extended than 
in the reſt of Scotland, though from parti- 
cular circumſtances the voters may be fer- 
in number, might furniſh a hint for a mo- 
derate Conſtitutional Reform in other coun- 
ties. But on this ſubje& the reporter will 
1 
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not hazard more at preſent, as he is aware 
of the difficulty of ſuggeſting any plan of 
Reform to which innumerable objections 
might not be made. He has only further 
to obſerve, that it being impoſſible for him 
to be preſent during the whole of the Rox- 
burgh and Cirenceſter cauſes, as other 
Committees were ſitting, he has given the 
arguments in the firſt of theſe caſes, from 

the notes of a friend at the Bar, on whoſe. 
accuracy he can rely; and has extracted 
the account of the latter from the minutes 
of the Committee. 


Fare Court, Temple, 
January, 1793. 


8 E 


} 


G A 


of 


ough 


Of the Bor 


H 


* 


ON 
- 
© 
=: 


* 


ty of SussEx, 


In the Coun 


The Committee met on the 16th of February 1792, 


and was compoſed of the following Members: 


- Rt. Hon. Thomas Pelham, Chairman, 
James Buller, Eg. 

Thomas Kempe, Eſq. 

Hon. Edward Finch, 

Marquis of Titchfield, 

Clement Tudway, Eſq. 

John Anſtruther, Eſq. 

George Sutton, Eſq. 

Hon. Edward James Elliott, 

Lord Viſcount Downe, | 

Patrick Millar, Eſq. 

Sir John Woodhouſe, 

John Galley Knight, Eſq. 

Charles Bragge, Eſq. Nominee of the Petitioners, 

Hon. A Maitland, Nominee of the n Members, 


Petitioners, 

1. worn" William Gordon and James Baillie, Ef. 
CoUNSEL, ey 

| Mr, Partridge, Mr. Douglas. 

2. Electors in behalf of Lord William Gordon 3 

Mr. Baillie. 


CounsEL, 
Mr. Fonblanque. 


Sitting Members, 


Timothy Shelley, Eſq. and Wilſon Braddyl, er 


CounsEL, 


Mr. Serjeant Bond, Mr. Graham, and (in the ab- 


ſence of Serjeant Bond) Mr. Milles. 


Counſel for the Returning Officer, 
Mr, Chambre, 
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Tur — of the candidates, which were 


the ſame in ſubſtance with thoſe of the elec-⸗ | 


tors, ſtated, That at the laſt election of members 
to ſerve in parliament for the borough of Hor - 
ſham in the county of Suſſex, which was held at 


the ſaid borough on Saturday the 19th day of N 
June 1790, the petitioners and Timothy Shel- | 


ley and Wilſon Braddyll, Eſqrs. were candidates: 


That at the ſaid election Drew Mitchell and John 


Rawlinſon the bailifis and returning officers of 
the borough, who had been nominated or ap- 
pointed to the ſaid office of bailiffs by Thomas 
Charles Medwin as ſteward of his Grace Charles 


Duke of Norfolk Lord of the manor and bo- 


rough of Horſham aforeſaid, acted with groſs in- 


juſtice and partiality in favour of the ſaid Timo 
thy Shelley and Wilſon Braddyll: That the ſaid 


bailiffs, on a poll being demanded], appointed the 
| B 2 5 ſaid : 
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ſaid Thomas Charles Medwin and 1 Ro. 
bertſon his clerk, to be their poll clerks for taking 
the poll at the ſaid election, although Medwan 
was the known agent and partizan of Meſſrs. 
Shelley and Braddy 111: That at the ſaid election 
a great majority of the lawful electors of the bo- 
rough offered their votes in favour of the peti- 
tioners Lord William Gordon and Mr. Baillie, 
but that the bailiffs and returning officers, in di- 
rect violation of the right of election in the bo- 


rough as eſtabliſhed by the laſt determination of 


the Houſe of Commons, rejected the votes of 
ſuch majority, and received the votes of divers 
perſons 1 in favour of the ſaid Timothy Shelley and 


Wilſon Braddyll, who had no right to vote at the 
ſaid election; that having thereby procured a 


coldurable majority in their favour, they had 


returned Mr. Shelley and Mr. Braddyll; where- 


as the petitioners were duly elected, and ought 
to have been returned. Laſtly, That the ſaid 
Thomas Charles Medwin was guilty of great 
partiality and miſconduct in taking the poll, as 
poll clerk at the ſaid election. 


I he laſt determination of the Houſe of Com- 
mons teſpecting the right of election for this bo- 


rough, is to be found in the 18th vol. of the 
Journals, p. 175, on the 16th mo of June 17155 
and 1s as blos, 5 


6c Reſolved, | 


FE. 
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. Refoty ved, That the rightof election of n mems. 
« bers to ſerve in parliament for the borough | 
of Horſham'in the county of Suſſex, is in all 
e ſuch perſons as have an eſtate of inheritance 
« or for life in burgage houſes or burgage _ 
« lying within the faid borough.” 

This having been read and followed by the 
order of the 16th of June, 1735, reſtraining | 
counſel from offering evidence contrary to the 
laſt determine of the Houſe, 


Mr. Panraibes, 


on behalf of the petitioners, ſaid, That he 
mould briefly enumerate the circumſtances at- 
tending the poll, which he truſted when proved 
by the evidence he had to adduce, would fully 
ſubſtantiate the allegations of the petition that 
his-clients had a majority of yoices, and that the 
returning officers had acted with groſs partiality 
and in direct violation of the ſolemnly adjudged 
right of election in the borough. As to the right 
itſelf, little labour was thrown upon him to ex» 
plain it, the Houſe of Commons having clearly 
decided in the words of the reſolution, That 
all perſons have a right to vote who have a free- 
hold eftate in burgage } houfes or lands, with- 7 
out adding any other qualification or admitting. 
any other perſons to partici pare it. He appre- 
hended that the language of the reſolution was 


2 3 clear, 


. nn 
clear, and that it muſt convey a diſtinct idea to 
every perſon who hears it; but the returning of+ 
ficers had thought proper to ſuppoſe that perſons 
who poſſeſſed the qualifications deſcribed by it, 
muſt alſo be preſented by a certain homage,-and 
admitted to their. property by the ſteward of 
the borough ; and when perſons were rendered 
to vote, who, beyond all doubt, had the qua- 


| lifications required by the, reſolution, they 


were rejected becauſe they did not poſſeſs thoſe 
other requiſites which were then thought neceſ- 
ſary. It would appear to the Committee, that the 
burgage property in this borough has all the re- 
quiſites which are ſaid by Littleton (@) to be- 
long to that tenure. The burgages are within 
the limits of an ancient borough, and are holden 
of the Lord of that borough at a certain rent. 
It appears by ſome proceedings of the Attorney 

General in the reign of James I. againſt the 

then Lord of the borough, that the Earls of 
Arundel and Surrey, the anceſtars of the preſent 
Duke of Norfolk, had been immemorially Lords 
of the borough, and admitted the burgage te- 
nants to their burgages, which were in number 
52: That theſe tenants conſlituted a corporation 
which alſo exiſted by preſcription, and paid for 
their ſon e * annually, being 


G 5 179 WI” 
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twelve pence. for each entire burgage, or a pro- 
portionate ſum for a fractional part. In this bo- 


rough and manor certain courts have been cuſ- 


tomarily holden, and amongſt others a Comte 
Baron annually at Michaelmas, to which come 


the bailiffs and burgeſſes wha conſtitute the cors 


poration. The principal buſjneſs of this court 
- - Now, is to elect his bailiffs for the enſuing year; 
for the Lord's ſteward having appointed an ho- 
mage, they preſent four burgeſſes to the Lord, 
who nominates two of them to be bailiffs, who, 
by virtue of their office, are the returning officers 
of the borough. It was to this court, he under. 
ſtood, that it was meant ta be contended that all 
perſons who have eſtates of burgage tenure in the 
borough, are bound to come to be preſented 'y 
the homage, and admitted by the ſteward: 
propoſition which he totally denied. The eee 
property in this borough is, like other freehold 
property, transferrable by legal conveyances: it 
is deviſable; if not deviſed, deſcends to the * 
and may be bought and ſold: in the lifetime of 
the proprietors. It is indeed true that this pro, 
perty is holden hy the render of a certain rent to 
che Lord, and that fealty with ſuit and ſetvice 


may be exacted from the tenants in the Lord's 


| court; but fealty gives ng other intereſt to the 
perſon doing it, than be had before in the land. 
The land is the proprietor” $ before he does the 
B 4 tug. 


wen 


ſuit and den ; which, if he neglects or refuſes 
to do, the Lord muſt compel him'to perform by 
legal coercion. The Lord has undoubtedly an 
Intereſt and a right to know what change of pro- 
perty takes place among his tenants, and the pre- 
ſentments of the homage jury may be proper and 
neceſſary to inſtru him on whom to call for the 
performance of theſe duties; but the omiſſion of 
that circumſtance cannot affect the right of vot- 
ing, which, according to Lord Holt, in the caſe 
of Aſhby and Whitea), in ſuch boroughs © is an 
{© original right incident to and inſeparable from 
ce the land,” By a reference to the Journals, it 
will appear that the very queſtion now gpcant to 
be agitated, was decided in 1715: it ought not 
therefore to be again brought forward, At that 
time two gentlemen, of the name of Ingram, were 
petitioners againſt the fitting members Sir Harry 
Goring and Mr. Eversfield, Both parties agreed 
that Horſham is a borough by preſcription, and 
that only burgage tenants in fee or for life had 
the right of voting ; but he fitting members coun- 
fel inſiſted it was eſſentially neceſſary they ſhould be 
preſented by the Homage Fury, which was denied 
by the petitioners Counſel. Evidence was ad- 
k gueed on both ſides to the Committee; after 


(a) Raym. 951. 
"ihe 138 
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hci: which, they came to à reſolution, 
expreſſed in the very words which were after-, 
_ wards adopted by the Houſe, but which omit. 
the preſentment contended for by the fitting 
members, and conſequently exclude the neceſſity 
of that circumſtance, which alone they were called 
upon to decide. That the refolution of the 
Committee was ſo underſtood by the parties 
1s apparent from this, That the petitioners pro- 
ceed to place on the poll the names of fifteen 
perſons, not one of whom was preſented. by the 
homage or admitted by the ſteward, without any 
oppoſition on this head from the fitting members; 
who in their turn offer to add four to their poll, 


who were proved to have tendered their votes, and . 


were refuſed; becauſe not admitted by the homage. 
The botough does not. afford many inſtances 
of conteſted elections; as about the year 1740 
moſt of the burgage property centered in Henry 
Lord Viſcount Irwin, and has remained ever 
ſince in that noble ſamily; but it will be 
found that almoſt every return bears the names 
of voters who had not the qualification now 
contended for: a circumſtance which would 


weigh much againſt the preſent returnings 


| officers, who had conducted themfelves in a 
manner ſo different from their predeceſſors, — 
Mr. Partridge then ſlated the circumſtances at- 
OY the Court-Baron, which Was Raw onthe 
* day 


= 
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day of dhe eleAich; but theſe it will not be ne- 
ceffary to mention, as the Committee afterwards 
determined that this evidence was inadmiſſible- 
From the facts which he ſtated, he inferred that 
the ſteward wiſhed to trifle away the time, and 
to admit as few of Lady Irwin's grantees as poſ- 
ſible; though when the election commenced; 
and he was ſworn poll-clerk, he handed to the 
returning officers a roll containing the names of 
choſe tenants WhO were admitted, in order to 
| guide their judgment in the admiſſion of votes on 
the poll. Mr. Douglas, who attended as counſel 
for the petitioners, read the Journals of 1715 to 
the returning officers, and explained the conſe- 
quences of wilfully diſobeying the laſt reſolu- 
tions: but they choſe to diſregard his admo- 
nition, and to follow the roll implicitly. The 
petitioners finding all remonſtrances vain, and 
that the propoſition of their counſel to make 
a double return was not liſtened to, contented 
themſelves with rendering 42 votes, which were 
rejected. He propoſed now to add theſe to the 
number admitted for them, and to ſtrike off 19 
or 20 from the poll of their adverſaries. In diſ- 
cuſſing the legality of theſe votes, he ſhould fre- 
quently refer to a ſurvey of the borough, taken in 
1611, which exiſts on a roll of parchment, and 
which fell accidentally into the hands of Mr. 


Wallis the Ty <a deeds relating to a 
| neigh» 
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nelfdtwncing manor. 'The rumour of this diſs 
covery ſoon reached the Duke of Norfolk, Wa | 
brought an action of Trover for the roll, before 
Lord Loughborough; when Mr. Wallis's coun: 
ſel ſtating, that he was unwilling to keep from 
the noble Duke an inſtrument which related to 
his eſtate, provided the Judge thought that it 
_ ought to be given up; the ſurvey was handed ta 
his Lordſhip, who was of opinion that it ought ' 
be delivered to the Duke. This ſurvey appears. 
to be made by a jury of 17 burgeſſes and one of 
the bailiffs, ſummoned by virtue of a warrant from 
Thomas Earl of Arundel and Surrey the very 
true Lord paramount of the borough, and ſworn 
to do their duty in the articles ſpecified. They 
_ preſent the ſtate of the burgages in the borough, 
beginning with the ſtreet called the Scarfolles, 
and proceeding through the Eaſt and South 
Streets to the North Street. It appears by their 
preſentment, that · at that time ſome perſons held 
an accumulation of 5 or 6 burgages at as many 
ſhillings rent; while, on the other hand, ſome 
burgages were ſubdivided into parts, for which 
proportionable rents of eight pence, ſix- pence, 
four - pence, three-pence, and even two- pence, 
are paid aj. He . be able to ſnew that 
5 many 
(a) A tranſlation of ſo much 60 the ities as relates to 


the mn of burgages, is giren at the end of the 
| caſe; : 


Zi; As E 1 
many of his voters had the very Salts des 
ſeribed in that roll; and though in the poſſeſ- 
ſions of others a variance was obſervable, if that 
proceeded from'a ſubdiviſion of the property 
previous to 1696, when the Splitting Act, as 
it is called, paſſed, and no evidence of the 
burgage having exiſted in a different ſhape | 
could be produced, ſuch ſubdiviſions would 
be allowed to carry votes. Upon this ground, 
he truſted, his clients would eſtabliſh à ma- 
Jority of votes, whether the Committee ſhould 
gecide that admiſſion in the Lord's court 
was neceſſary or not; the titles of the vo- 
ters having accrued fince the laſt preceding 
Michaelmas, and there having been time enough 
for the ſteward to have admitted them before the 
poll began; but he hoped the Committee would 
be of opinion that the reſolution of 1715 was 
couched in terms too plain to be miſunderſtood, 
and that it would be unneceflary for them to call 
upon the counſel to deliver in . of an 8 
| tight of election. | 
Mr. Partridge having finiſhed, the ee, 
deliberated, and acquainted the counſel by their 
chairman, That in ibis. flate * the caſe, they re- 


caſe: 1 it alſo enumerates the courts holden by the Lord 
aud the corporation, lates the reliefs due to the Lord upon 
death or alicyation, and traces the "OY of the 


borough, ; 
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reſpecting the determination of the Hol 
right of election being a laſt determination within 
the meaning of the aft of parliament, as will enable 


enen "uh 


quired that the counſel for the fitting members 
ſhould flate whether they can raiſe ſug] 


upon the 


the Committee to call upon the parties to deliver in 
flatements of the rights of election for n _ 
eg COTE.” por __” * 
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For the ſitting members, ſaid, That a 3 
propoſition he meant to contend for flowed 
from an explanatory conſtruction of the laſt de- 


termination of the right, drawn from evidence 


which he had to produce of ſo concluſive 
a nature, that if he might uſe the expreſ- 
fion, it. ought to attaint à jury who ſhould 


bring in their verdict in contradiction to it. In 
conſtruing that determination, he apprehended he 


was only bound to look at the words of the reſolu- 
tion which contained it, and was not to wander 


into a ſuppoſition of what the Houſe might have 


decided, when what they did decide was perfectly 


clear, and left him at liberty to contend that no 


perſon could have a right to vote as a corporator 
of the borough of Horſham, except he had as 


complete an inveſtiture of that right as would be 


neceſſary to defend his franchiſe, if it were im- 


Pane by a * of me warranto. The re- 
ſolution, 


'a doubt 
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| folatiog. he thought, could only with propriety be 


explained by itſelf, and he therefore entered the 
proteſt of His clients againſt any enquiry into the 


_ circumſtances that attended the paſling of it; but 


if this Committee ſhould think that it was to be 
explained by the evidence given to the Commit- 
tee in 1715, he was very ready to maintain that 
no certainty of the deciſion of the - propoſition 
which his adverſaries contended for, could be 


gleaned from any part of the report ofthat Com- 


mittee. The diſpute between the parties, if it 
- were the ſame as now, is inaccurately ſtated ; for 


duke report ſays, That the fitting members coun- 


ſel inſiſted that the burgage tenants muſt be 
preſented by the jury,—as if that was all that 
was neceſſary; whereas the preſentment is not 
the moſt material circumſtance, but the ſubſe- 
quent admiſſion by the Lord. The petitioners 


then only call one witneſs, whoſe name is Wick- 


ers: his evidence does not deſerve much atten- 
tion, for, on his croſs-examination, he declares 


that the voters were always called over by the 


Burgage Roll, which is a very material fact, 
though he is pleaſed to add, that in his opinion 
the roll was not neceſſary. On the other ſide, 


many perſons of the neighbourhood give a con- 


trary opinion. He did not wiſh to reſt on the 
opinion of either ſet of witneſſes, becauſe it was a 


fair nee to — chat the Committee 
decided 
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| decided according to the fact in evidence, and it 


was an uncontrovented fact, that all prior elections 


had been conducted in conformity to the Bur- | 
gage Roll, It appears that the Committee then 5 


| heard evidence touching che 16 votes which the 


petitioners wiſhed to put on the poll: But as it 


was proved that the rejection of the votes by the 
homage was arbitrary and unjuſt, it was but fair, 


both in the Committee and the Houſe, not to 
allow that refuſal to prejudice them, but to con- 
ſider them as in fact admitted. The learned | 


Serjeant obſerved, That in a ſuit at law, where 
che pleadings bring the point in diſpute between 
the parties to an iſſue, we can contemplate the 
record with all the pleafure which ariſes from 
certainty in the object of our enquiries ; but that 
is not the caſe with the proceedings of the Houſe 
at ſo early a period as the commencement of the 


preſent century, when the tide of party-zeal ran 
high, and was indeed in ſome degree juſtifiable, 


where the motive was to ſecure the title of the 
preſent Royal Family to the throne, eſpecially as 
a determination of the Houſe did not then bear 
ſo much on the future right of election as it 
does at preſent. He hoped that this conſidera- 


tion would induce the Committee to allow him 


to explain the reſolution of that date, by the con- 
ſtant uſage of the borough both before and ſince, 
which would enable him to prove beyond a 

| doubt, 
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doubt, ir no burgage tenant bad ever * 
ho had not been preſented by the homage, | 
and received from the Lord the recognition of 
his tenure; This opinion of the law of the bo- 
rough is corroborated by the belt parliamentary 
writers, as Carew and Bohuſi (a): Before the 
preſentment, the tenant may indeed maintain 
an action of treſpaſs, ouſt a wrong doer, tranſ- 
| —_— Property; and exerciſe other rights of 


(a) The whole paſſage from 1 as quoted by Ca- 
-rew, is as follows: „ The borough of Horſham is held of 
the Duke of Norfolk as Lord thereof. The houſe or land 
that pays twelve pence a year to the Duke is called a whole 
burgeſsſhip ; but theſe tenancies have been ſplitted into 
ſuch ſmall parts, that he who has only ſo much land 
or part of a houſe as pays two-pence a year, is now by cuſ- - 
tom intitled to vote for members to ſerve in parliament. 
But it is the tenant of the freehold, though not feſident in 
the place or occupier of the houſe or . has * 
to vote. 

„Note. Two bailiffs a are choſen annually at Michaelmas 
in the court leet, held by the Duke? s ſteward there, and 
they are the priticipal officers that return the members to- 
ſerve in parliament; and all alienations or alterations of 
tenure muſt be preſented at the faid court leet ; for tho? 
at other places in that county, as at Midhurſt held of the 
Viſcount Montague, and Eaſt Grinfead held of the Lord 
Dorſet, they are admitted to vote from their deeds and 
evidences they produce at the election; yet here, none are 
admitted to poll but thoſe whoſe right to be a burgeſs is 
found by the homage ; nor will they admit tenants par 
auter vie to be freebolders, or to have a vote in electing 
members to parliament for the ſaid borough.” _ 

Bobun ' Par, Deb. Tit. Horſham. 
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einten © over it; but as the wt holden by : - 


the render of a certain rent to be apportioned on 
every ſubdivi ſion of the property, the Lord has 
a veſted intereſt in every transfer of the land, 
which the beſt writers agree, nothing but his oon 

act or negligenee can deſtroy: Aecordingly, in 
the caſe of Taylor on the demiſe of Atkyns verſus 
: Horde {a), Lord Mansfield is clearly of opinion, 
that, on feudal notions, a particular tenant could 
only alien the fee by ſolemn feoffment, with the 
concurrence of the Lord of whom the fee is held.— 
The' Serjeant concluded, by preſſing upon the 
Committee the difficulty which the returning ot⸗ 
ficer would labour under in a borough like this, 
where, in the opinion, of all parties a portion of a 
burgage would give the right to vote, provided 
the rent were certain; if the homage, who had 
better opportunities of aſcertaining the reality of 
the tranſaction, were not allowed to have a 8 
vious en of the title. 


On the ſame fi 4 faid, That the duellen 
ſeemed to him to be, Whether, taking the words 
of the reſolution as they had been read, it was 
competent to the Committee to adopt any other 
ſenſe than what thoſe words ſeemed naturally to 


(a) 1 Burr. p. 109. This caſe was a ſecond time argued _ 
der the name of Doe and Horde. Vid. Coup. f 


ÿ; . Og impon ? 
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import? betauſe the propoſi tion he contended | 

for was certainly this: That the reſolution being 
ambiguous, it ought to be conſtrued according 
to the law of the place. He was very willing 

to admit that the reſoldtion was in contempla- 
tion of law incorporated with the act of parlia: 
ment making ſuch reſolutions concluſive of the 
rights of elecxion, and that no evidence ouptit 
to be liſtened to which ſhotild tend to contradict 
it. But the anſwer he had to tllis objection, if 
it were made to him, was, That his conſtruction 

by no means contradicted the reſolution, but on 
the contrary reconciled it to the uſage of the 
place; whereas the conſtruction of his adverſaries 
in reality did contradict it; becauſe ſuch'a con- 
ſtruction wasdiamerricilly oppoſite to the conſtant 
uniform” law of the borough; which muſt be pre- 
ſumed to have been founded upon the true ſenſe 


pf the determination. Whatever therefore might 


be the opinion of the Committee on the ancient 
law. of this tenure, which according. to feudal 
notions would certainly prove on this ſide of the 

queſtion, they could not avoid ſeeing that bur- 
page tenants, who undoubtedly have the right, 
may be of different deſcriptions; ſome having 
only inchoate rights by deſcent or purchaſe, 
others complete rights by preſentment and inveſ- 
titure; and this ambiguity would juſtify a far- 
ther enquiry into the meaning: of the reſolution, 
which the Co ommittee would the more willingly 

£4 admit, 


admit, as theſe ancient determinations of the + 
rights of election were in general too inaccurate to 
be conſtrued ſtrictly as acts of parliament. There 5 

are many inſtanges where ſimilar explanations | 3 
were allowed to be put on laſt refolutions of 4 
the Houſe. In the caſe of New Raduor (a), the re. 
ſolution of 1690 gives the right to the burgeſſes f 
of Radnor, Ryader, &c. On the one hand, it was . 
contended that the word Burgeſſes meant all bur - 
geſſes, whether reſident or not: on the other, 

that it was confined to burgeſſes inhabitants: 

and the Committee were of opinion, that they were 

not precluded from-ſuch explanation by. the ſtanding 

order of 1735. In the caſe of Clithero, in 1661, 

the Houſe reſolved, that according to thejudg- 

ment in the laſt aſſembly, ſuch freeholders only 

e as had eſtates for life or in fee, had the right of 
election. So that here a reference to ſomething 
elſe is neceſſary, which alone can ſhew that the 4 
word Freeholders is, by the law of the place, re=' 
{trained to burgage tenants. In Taunton (c), the 

reſolution is, that the right . is in the inhabitants 

within the ſaid borough being potwallers, and 

not receiving alms or charity.“ The word 

inbabitants is general; yet the counſel were al. f 

lowed to reſtrain its meaning to perſons legal,, 
ſettled in the n (4). In Dorcheſter the ; | 

(a) Doug. 386. (5) 8 Journ, 357. | (e) r Douge 
(4) This was 5 i A ſimilar agreement took 


; 1 eln the caſe of Cirenceſter, decided in the preſent ſeflion. 
Tx reſolution Wo, 
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ö whchuion giving the right to # ſuch pentek 
as pay to church and poor, in reſpect of their 
t real eſtates, “ a great deal of evidence was ad. 
mitted to prove who theſe ought to be; and 
in Ludgerſhall, though it was ſaid that the reſo- 
lution was apparently moſt clear giving the right 
to © the freeholders or leaſeholders of the ſaid bo- 
rough, determinable upon life or lives, and 
thereby meaning all freeholders or leaſeholders; 
yet when it was argued that theſe words might 
admit of a doubt, the Committee allowed evi. 
dence to reſtrain the fight to the owners of an- 
cient houſes, or tlie ſcites of ancient houſes. He 
only therefore claimed an indulgence ſimilar to 
what has been frequently granted, of explaining | 
by evidence, words which are iti themſelves am 
biguous. The words all ſuch perſous as have at 
Mate; &c. if taken literally, would extend the 
tight to women, minors, infidels; aliens, and 
perſons guilty of bribefy. The law of the land 
in theſe caſes muſt be reſorted to: but upon 
that principle the law of the place is the law 
of the land: and accordingly, if this had 
been a Kentiſh borough, the law of Gavelkind 
would have been conſulted; or had the tenure 
been borough Engliſh, proof of that cuſtom 
would have been admitted on a queſtion of 
deſcent: He dented that any thing could be 


gathered from the context of che report to negh | 


tive 
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Committee explicitly decided that admiſſion was 


not neceſſary, it would have been unneceſſary for 


the counſel of the petitioners to ſupply the want of 
that circumſtance by proving that the ſteward was 
thecreatureofthe Lord, that the homage was pack - 


ed, and that all had been done that cauld be done 
All they had to do was 
do produce nine leaſes and releaſes, whereas they 


to procure admiſſion. 


go on to prove that the nine voters had been ten- 


 dered to the homage, and bad been refuſed... In 
the name of common ſenſe, why this, if admiſ- 
fon was not neceſſary? The only cixcumſtance 
that can be tortured into an argument for the | 
other fide, is the fooliſh conduct of the counſel - 
for the ſitting members, who attempted to put on 


the poll the votes of four perſons who had titles, 


but do not appear to have been preſented or ad- 
mitted, But in explanation, of this conduct 


it may be obſerved, that if the nine votes were 


decided againſt them by the Houſe, their game 


was up; and they therefore, in all probability 


brought forward theſe four votes as a forlorn hope, 


perhaps miſunderſtanding the reſolution of the 


Cominittee, or douhting whether the Houſe 
would agree to it, or willing to hazard a con- 
| ſtruction of it which in the confuſion of a ſub- 


ſequent diſcuſſion might prove favourable to 


: ou clients, To their conduct he begged leave 5 
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tittitioners, who muſt be taken to have underſtood 


the right better, as their efforts were fuccefsful. 


If the preſent petitioners could make out a 


caſe equally ſtrong with that in 1775, and could 


ſhew that due diligence had been uſed in carry- 
ing on the mandamus which had been applied for, 


their arguments would be irreſiſtible. But it was 


fair toaſk , Why the tenants complained of being 


kept off the roll, if they cho@ght it was unne- 


ceſſary to admit W it? It is too romantic 


to ſuppoſe that they merely wanted to pay their 
fees, and throw themſelves at the feet of the very 


true Lord paramount of the borough. Uponſome 
or all of theſe grounds, he truſted that the evi - 

| dence which he had to produce of the actual ex- 
erciſe of the right of voting, would be id 


by the Committee. 
The counſel for the Sin members having 
finiſhed, | 


Mr. PARTRIDGE, 


On behalf ofthe petitioners, ſaid, He my 
the reſolution to be ſo perſpicuous and plain, that 


his friends on the other ſide ought not to be al- 


lowed to adduce any evidence tending to give ita a 


different conſtruction from what it naturally bore 
upon its face. He obſerved that the words of the 


Wesen give the right to all thoſe who have a 
| certain 
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8 in burgage land: 2 
2 he thought the Committee would: not 
have uſed, except they had meant to negativeſome 
other qualification: which was contended for. 
That, in point of fact ſuch a propoſition. was 
brought forward, that iſſue was joĩnedupon it, and 
evidence heard on both ſides, was glearly apparent: 
for though it had been ſaid: that the queſtion of 
admittance, ſtrictly ſpeaking, was not before the 
Committee, he thaught the argument fallacious; 
becauſe as the preſentment muſk neceſſarily. by 
the rules of the court precede the admiſſion, when 
. the Committee declared that the firſt of theſe 
ſteps was unnecęſſary, they of courſe negatived 
the neceſſity of the ſecond, This point there- 
fore having bean decided by the Committee, | 
upon what grounds or whether upon concluſive: 
evidence i it was unneceſfary for him to argue, it 
was adopted uzanimoufly by the Houſe; which 
proved to his gonviction that whatever ſuſpicion 
might attach on ſome of the reſolutions of that 
date could not be entertained in this inſtance; and 
that the queſtion having then been fairly decid- 
ed, ought not to be agitated again. Setting aſide 
therefore the opinion of Mr. Carew to which the 
Commitee would not pay much attention if con- 
trary to the reſolution, it only remained to enquire, 
whether any ambiguity aroſe from the nature of 
the eſtate? For it had been argued, that no per- 
C4 ſons 
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ſons could have the eſtates deſcribed without pre- 
fentment and admiſſion. On the firſt conſtitution 
of a feud, the land was granted by the Lord, on 
what terms he choſe toimpoſe. The inveſtiture- 
of the tenant was then neceſſary to give him a 
complete and acknowledged right to his poſſef- 


_ ſions; and the grants being generally for life, 
every new tenant of. courle received a new inveſ⸗ 


titure. But when afterwards a greater intereſt 
than an eſtate for life was taken, which in the 
courſe of time became capable of alienation or de- 


ſcent, the right veſted in the heir or alienee not 


by the inveſtiture given by the Lord, but by the 
operation of the law or the act of the parties. 
Copyholders, indeed, are upon another footing : 
they {till hold by the will of the Lord, accord- 
ing to the cuſtom of the manor ; and thergfore. 
admiſſion by the Lord is ſtill neceſſary in many 
inſtances for the perfection of their right. But 


tenure in burgage, which is ſoccage, is ſubject to 
all the general rules of freehold property. ; and 


accordingly it is admitted that the tenant has 
every other right of poſſeſſion except that of vot- 
ing. But why this ſhould be denied him is 
not quite ſo clear, when we are told from the 


higheſt authority, that it is a real right attached to 
the land, and exerciſed in reſpect of the ſeiſin of 


ik which is all that now ſtands in the place of in 
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| den Arguments had been Finland from | 
the difficulty which would be impoſed on the 
bailiffs, if they were compelled to judge, of the 
right of the voters from the deeds produced at 
che poll: but that was a hardſhip which the na- 
ture of their office ſubjected them to in common 
with other returning officers, particularly thoſe in 
freehold boroughs, who have no liſt of the voters 
to direct them, and are obliged to exerciſe their 
judgment according to the evidence before them. 
The bailiffs in Horſham muſt be burgeſſes, and 
might therefore be ſuppoſed competent to judge 
of a burgage title. As to the deciſions of other 
Committees which had been quoted, they no 
doubt proceeded upon all the circumſtances of 
thoſe particular caſes ; but in the caſes of Dor- 
cheſter and Ludgerſhall, the ultimate deciſions 
were adverſe to the novel conſtructions put upon 
the reſolutions. Thoſe caſes differed from this, 
in which, if there was any ambiguity in the reſo- 
lution, it was completely removed by conſidering 

the evidence adduced at the time, and the ol 
of the N then acting upon 1 


Mr. Does as. 


On the dne ſide, ſaid, That in his opinion 
there were but three rules of conſtruction which 
could be adopted in explaining a determination 
ſuch as that in queſtion : 1ſt, To take the plain 
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advert to their legal; import, if they ſhould ap- 
pear to be uſed in 4 fechnical ſenſe: and ;dly, 


Fo call in aid the: context if there was any, 


to determine the meaning of what in itſelf is am- 


biguous. In applying theſe rules to the terms of 
the reſolution, he obſerved that there were three 


material expreſſions ulgd in it, each of which bad 


its weight. It gives the right (v) to all ſuch per, 


ons (2) as have an eſtate, &c. (3) in burgage 
| bouſes or lands. As to: the firſt part of the ſen- 


tence, - he obſeryed that the: expreſſion all ſuch 


Perſons, was not borrowed from the parties, but 


flowed from the Committeg irſelf, and was there- | 
fore declarative of their apigien.; for the agree - 


ment of the parties was, e right was only 


in burgage tenants. H. beſides his, as the 


witneſſes for the fitting members ſaid, every 
burgage tenant was of courſe admitted to be of 
the homage, the roll was an excellent guide to 
the returning officers, becauſe it contained the 


| name of every voter in the borough. But it ig 


remarkable that this circumſtance is chiefly 
proved bythe opinions of candidates who are not 

| the beſt judges of the rights of eleftion, —and of 
the ſteward, who was too much intereſted in the 
queſtion not to favour the power of the homage. 


Mop The ref that mf m had pre. 
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ſented themfelves to the 8 were o- 
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liſhing the charge of & corrupt partiality made 


againſt Linffeld the ſteward; in conſequence of 
- which. he was ordered into the cuſtody of the, 
Serjeant at Arms: and though a ſimilar argu», 
ment was attempted to be drawn from the con». 
duct of his friends on the prefent occaſion, when, 
they applied for a mandamus to procure.the ad- 
miſſion of ſeveral of the voters, that application. 
was not made with a view to entitle thoſe perſons. 
to vote, but to ſeitle the law of the corporation. 
The fame motive gave riſe jo the quo warranta 
inthe reign of James I; and the meaſure was ex · 
pedient and neceſſary in a borough like this, 
where. the burgeſſes and bailiffs form a body 
politic of a ſingular nature, without admiſ- 
ſion or the preſtation of a corporate oath. As toy 
the ancient feudal inveſtiture, he obſerved that it 
was nothing more than the delivery of the eftate 
by the Lord, according to certain legal forms, 
the moſt common of which, in this country, was 
a corporal delivery of part for the whole by en- 
feoffment and livery of ſeifin, the deed of feoff- 
ment expreſſing the conditions of the grant. But 
modern conveyances have ſuperſeded the ancient 
mode of feoffment ; and a moſt complete inveſ- 
titure may now be * by _ and releaſe, or 
rather. 
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rather by a bargain and ſale 40 . 
year, which in law makes the bargainor or te- 
nant of the freehold ſtand ſeiſed to the uſe of 
the bargainee, who, by virtue of the ſtatute con- 
verting uſes into poſſeſſion, is ſuppoſed to be 
actual ſeiſin gr poſſeſſion of the eſtate, and 
therefore capable pf receiving a releaſe of the re- 
yerſionary intereſt which is granted to him the 
next day. Neither 1s a new inveſtiture neceſſary 
on a deſcent of property, for the maxims with us 
are ſeſina facit Sipitem, and mortuus ſeisit viuum. 
Were the intervention of the Lord neceſſary, 
the tenants, till that took place, could not be 
faid to have their land. If called upon in a 
court of Juſtice to praduce their title, they muſt 
give in evidence the court roll, or a copy of it; 
and would thus be degraded into copyholders, 
and denied even the right of voting for county 
members. But it had been admitted that the land 
belonged to the tenants for all the purpoſes of 
property; if ſo, may they not be ſaid to have 
their eſtates in the ſenſe of the reſolution? The 
ſtatute of wills, when it gives the right of deviſ- 
ing landed property, gives it to © all and ſingu- 
e larperſon and perſons having any manors, lands, 
tt tenements,” &c. and the word occurs in the 
8 of Hen. 6. c. 7, which directs that the knights 
of the ſhires © ſhall be choſen by people dwelling 
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0 and "felident in the ſame counties whereof 
44 every one of them ſhall have free land or tene- 


« ment to the value of forty ſhillings by the year 
« àt leaſt, above all charges. But would it be 


endured, if a perſon ſhould have forty ſhillings 


by the year in Horſham, That he ſhould be de- 
nied to vote for the county members, becauſe he 
bad not that eſtate, as might be pretended, ac- 
cording to ſome local cuſtom? On the contrary, 
he maintained that theſe inſtances, in which the 


legiſlature has uſed the word have, clearly ſhew; 5 


That if any perſon has a freehold eſtate for eyery 
beneficial purpoſe, he has it in ſuch a manner 
that he can alſo vote for it. If the Committee in 
1715 had-only decided that the right belonged 
to thoſe who had an eſtate according to the euſs _ 
tom of the borough, they would have decided - 
nothing at all, but have left the right ſtill to be 
aſcertained by reference to uſage; or to the books 

of common law : but if thoſe books are to be 
conſulted, what anſwer can be given to the au- 
thorities ad quoted, and to Blackſtone, who 
ſays, (a) (That burgage is only a kind of toren 
e ſoccagezas common ſoccage by which other lands 
are holden is uſually of a rural nature.” An 
abſurdity would ariſe from the ſyſtem contended 
oy by his friends on the other fide, which mult 
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rend co its. Geſtruction; for if the. eſtatẽꝭ, as chey 
ſuppoſe, revert to the Lord, and muſt be granted 

* out; as it were, by hun to His tenants, this would 
create a ſpecies of ſubinfeudation, upon which 
ke ſtatute of quia emptores would attach, and the 
tenants would in law hold not of the Duke of 
Norfolk, but of che King as the next ſuperior; 
und therefore their eſtates would not be within 


cheir own definition of the right, or within the M 


limits of the borough. As to Carew's work, Mr. 
Douglas obſerved that the introductory infor- 
mation was frequently erroneous, the moſt va- 
Iuable parts of it being the tranſcripts of the Jour- 
nals relating to the different boroughs. He con- 
eluded by preſſing on the Committee the plain 
meaning of the reſolution, by which it was to be 
preſumed, the Houſe meant to define the right 

clearly, as ſuch determinations were 4 | 
date declared binding upon returning -officers, - 

though not upon the Houſe itſelf or its Com- 

mittees. | 8 


Mr. SzxJz ant BonD, in reply, 
Said, That in all the variety of matter 
which had been urged againſt him, he was not 

ſenfible that he had received a direct anſwer to 
the principal point on which he had reſted his 
caſe. The reſolution is either ambiguous or not 


ambiguous, and on either ground there is a ne- 
ceſſity 


dence muſt be allowed to explain it; ff unam- 
biguous, it then remains to be. conſtrued in ſome 


of thoſe ways which Mr. Douglas has pointed 


out; the moſt proper of which for a'tribunaliſs 
enlightened as the preſent, is to give the words 
of it their legal import. But the legal conſtruc- 
tion muy be drawn from two ſources equally au- 


thentic 3 from the cuſtom and local laws of che 


place, as well as from the common law of 
che land. Though the general rules of pro- 
perty flow from the lutter ſource, the ſignorial 
Tights can only be aſcertained by a reference to 


the former, which alone in Horſham, a borough 


by preſcription, give the right of voting to bur- 
gage tenants. He never meant to place much re- 
liance on the ſtrength of the evidence in 1715 
being on his ſide of the · queſtion; for in reality 
no evidence was adduced at all but one fact, that 
the burgage roll had. been conſulted at elections, 
which however ſpoke ſufficiently for itſelf, as the 


names of thoſe only whowere admitted could have 
appeared upon it. For the petitioners there is only 


the opinion of Mr. Wickers, which was ſharp- 
ened iby an arreft the day before the poll com- 
menced; which circumftance, he contended, was 


the ihaſis of the charge againſt Linfield, and not 


the improper rejection of the tenants, ſeeing the 


returning officers were not cenſured. As to the 


tender 
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"ts of che four votes neither canines) or re- 
fluſed by the homage, it was eaſily explained by 
e natural doubts of the counſel how the Hquſe | 
would receive the deciſion of the Committee, and 
their anxiety to do: every thing in their power, by 
ſubmitting the eaſe in every poſſible view to its 
ultimate deciſion. It ſeemed admitted by his 
friends on the other fide; That in the origin of 
feodal tenutes, tlie complete inveſtiture which he 
bad contended for was neceſſary. But they had 
forgotten that this borough was thoſt antient; 
that the lords court was immemorially holden on 
Bode-day, a feſtival in commemoration of the 
expulſion of the Danes, and that there was not 
any record extant of any one voter having ever 
© exerciſed his franchiſe, who had not been previ- 
ouſly admitted or improperly refuſed: They 
had alſo forgot all the doctrine of cuſtomary 
png where alone the propoſition for which 
he argued was to be found. It is the opinion of 
Lord Mansfield (a), that in theſe and copyholds; 
traces of the feudal tenures are ſtill perceivable : 
- He did not therefore, as had been alledged, 
think his eaſe deſpetate; when he contended for 
a law in Horſham as ancient as the conſtitution 
| of parliaments. For though a man might have 
an eſtate * a ſeiſin in law, which would enable 
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kim to deviſe or fell! it, or to become a ſuitor to 
the ſheriff's court and vote for a Coroner or 
Knight of the Shire, it did not follow that he 
could become the tenant of a particular manor 
and vote for che repreſentatives of the borough, 
without becoming a ſuitor to the court of the 

Lord. At a time when wages were paid to 

the members, they will be found to execute 


: « releaſe of the wages to the Lord's tenants 


as to the corporation; it follows that the voters 
muſt have been of the corporation to have 
owed the wages, or to have enjoyed the re- 
leaſe. Many rights are annexed to cuſtomary 

freeholds which do not extend to frecholds in ge- 
neral. By cuſtom, that may be good which at 
common law is bad, and that bad which other- 
wiſe would be good. He entreated the Commit» 
tee therefore to look to the cuſtam of the bo- 
rough as they tould find that in this caſe, the 
Lord had preſerved his rights inviolateamidf the 


almoſt general wreck of the feudal ſyſtem [A]. 


| The Committee reſolved, That the counſel. for 
the fitting members be not permitted to ſhew by evi. 
dence that it is neceſſary that perſons having an ef- 
tate of inheritance or for life in burgage houſes or 
burgage lands, lying within the borough of Horſham, 


Should be preſented to or. admitted at the Lord's 


court, in order to be qualifed 10 give their votes at 
D the 
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In the courſe of the cauſe 1 nineteen of the 
votes for the petitionets were admitted by 
their counſel to be bad, thirteen were de. 
cided by the Committee to be good, and two 
admitted on the poll, one of which was a crols 
vote remained unimpeached ; which made their 
nutabers ultimately 1.5 and 14. 

Twenty-two of the tenders were abanJaced 3 
but a ſhort account of their titles was taken in 
writing by the poll clerks at the time hey were 
rejected, | 

The counfel for "UH ſitting menibets gave up 
ten of their votes; and the Committee. was of 
opinion that two others were bad; ſo chat their 
nu mbers were red uced to thirteen and twelve. 
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bnimpeached; And two were decided to be good; 
but it became unneceſfary for the Committee to 
decide bn the validity of the ochef four votes, viz, 

thoſe conveyed' by Sir Henry Fletcher, as at all 


1 events the petitioners muſt have had a majority. ; 


Several of the votes for the petitioners alſo a 
pear to have beer left undecided for the fame ; 


reaſon. 


Some account of he individual votes will be 


given hereafter; ; but 1 ſhall firſt notice the gene- * 


= points which occurred i in the caule. 

The counſel for the ſitting members attempted 
to add to their poll the vote of Mr. Medwin who 
claimed to vote for the whole of the Red Lion; but 
was rejected by the bailiffs becauſe he had only 
been admitted to part of it. The counſel for the 
petitioners denied the tender of Medwin, and in- 
ſiſted that it ought to be proved before evidence 
ſhould be received of his title. This was oppoſed, 
on the ground that the whole of the voters caſe 
ought to be taken together ;- but the Committee 
being of opinion that the tender ſhould be proved 
in the firſt, ;nflance.. evidence, was given on 
An ſides as to that n e LINE evidence was 


th $0) ©4451" $ 4 
>! (@) It onions: had, the poll aid riot Os Yet 
wut evidence of the tender; for though Mr.  Medwin's 
name was written in the colugin of the voters, there was no 


math oppoſite it to ſhew for whom he voted. 


D2 contradictory; . 
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contradi Aory: but the Committee 1 
Thyt it was not proved that Mr. Medewin tendertd 

Vis vote for the ſitting members 

| The ſurvey of the borough i in 1611 was de- 
livered in (a); and from the turn which the 
cauſe took after the ſecond decifion of the Com- 
mittee hereafter mentioned, it was underſtood 
by all parties that every burgage muſt be refer - 
red to ſome entry on that roll, and proved to 
exiſt now, as it was there deſcribed: 1 WE 

Mir. Lee, who attended on behalf of the peti- 
tioners to take minutes of what paſſed at the elec- 
tion, declared that the forty- two tendered votes 
were rejected by ilie bailiffs, though they pro- 
duced their conveyances; and offered to prove the 
execution of them. The reaſon given was, be- 


2 Vide FLY [BJ As to the courſe the jury took in 
preſenting the burgages in Scarfolkes, fee the vote of Ed: 
ward Stedman for the fitting members. In pointing out 
the difference between this borough and Downton, Mr. Mills, 
in ſumming up for the fitting memibers, obſerved, that 
in Downton the earlieſt pipe roll bore date only about thirty 
years after the renewal of the right of elefting members to 
Þarliament ; Whereas in this borough 306 years had elap- 
ſed between the firſt electing ot members and tlie taking of 
the ſurvey in 1611; nor was the ſurvey made with a view 
to elections. He thought therefore the accuracy of it might 
be queſtioned, and that it ought not on all occaſions to be 
conſidered as concluſive ;. but no eps were taken by either 
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cauſe their names were not on a certain roll 
which contained the names of all who. were ad- 
mitted to their eſtates at the court baron. The 
voters whoſe names were on that roll, were: ad- 
mitted to poll though they d did not produce thei 


deeds ; ; the preſentment of their titles on the 


court rolls, from which the burgage roll was 
taken, being deemed concluſiye. The roll was 
handed to the bailiffs by the ſteward, who was 
himſelf rejected by them, becauſe he was only 
admitted for a part of che Red Lion, having 
claimed to vote for the whole. Mr. Douglas 
read the Journals of 1715, pointed out the con- 
ſequences of a wilful diſobedience to the reſolu. 
tion of the Houſe, and recommended a double 
return. The counſel for the fitting members 
anſwered his arguments at length ; but of their 
ſpeeches the witneſs had not nh any notes, 
One of the bailiffs declared that the roll was a 
better rule to go by than the laſt determination, 
The witneſs being about to ſtate that ſome of the 
voters jn the intereſt of the petitioners had of- 
fered to proye their titles at the court baron, 
holden on the morning of the election „ | 
Mr. Chambre objected to entering into an in» 
quiry of what paſſed af the court baron; for as 
the Committee had decided that i it was unneceſ- 
fary for the voters to be admitted at that court, 
the proceedings there had nothing to do with the 


5 3 election. 
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„„ 
election, neither was Mr. Medwin' s conduct as 
ſteward, relevant to the charge of miſconduct i in 
the returning officers who were not preſent at 

9 — the « court baron. Accordingly Mr. Ellis, Lady 

_— Irvine's ſteward, had declared when he tendered 

| the rejected votes to the homage, That he de · 
fired them to be put on the roll, not for the purpo- 
ſes of the election, becauſe their preſentment was 

K not neceſſary on that account, but | in order that 

they might do their homage and pay their fees. 
Mr. Douglas, on the 3 hand, inſiſted, 
That as the ſteward had, been appointed poll. 
clerk by the bailiffs, the preſumption, was, that | 
he adviſed them to act as they did ; that this evi⸗ 
dence was now offered to evince a conſpiracy 
/ between bim and them, and that what was guilt 
F in. the one would be proved to be. ſo in the 
others. But the Chairman acquainted, the Sun 
ſel, T, hat the Committee. thought. the. 4 epidench, 
| objetted. to was not admiſſible under the Pr 55 
circumſtances. | | ; 
Some queſlions being aſked of the ae as 
to the conſideration paid for the grants, the pol 
ion of the 1 tenants, . and the cuſtody of che 
deeds, Mr, Partridge noticed the croſs exami- 
nation, and required to know from the counſel 
for the 11015 members, Whether they meant to 
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Gadan Thar he did; not think this was 
— and Clem. . it was anderſiogd 
that an unity of tenement was neceſſary to be 
proved, and where the doctrine of occaſionality 
did not apply to conveyances of the burgages; 
In this borough, he believed, no perſon ever 
thought that an individuality of tenement and 
rent, from the earlieſt ages, was neceſſary to be 
proved. It bore a greater reſemblance to Oak: 
hampton, and was a burgage tenure, borough in 
the common ſenſe of every ancient hurgage or 
faceage borough ;, where the freehalda muſt be 
proved to be ancient, and eee by 190 
ee at a bertain ret. 8 
The eee divefied this avon w | 
rr deliberated and reſolved, That it is 
not competent 10 the' counſel for the fitting members 
to fer evidence» to ſbetv that the tight. of voting at 
 Horſoam is in freebold property; ot appearing 10. 
the Committee ta be contrary. to thedlast reſolution 

f the Houſe ofiGommons, which e 4 


burgage hauſe and kurgare lands. 2613 16 9777 7 
Mr. Ellis deſeribed the ciroumſtances 8 


more fully noticed in Mr. Chambre s deſence of 
the returning officers; -iThe witneſs ſaid, That 
Mr. Medwin was town: Clerk as welbas-fteward 
of che borough; and that, as it was cuſtomary 
BD P 4 5 1 
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jog the election as Mr. Lee had: they will be. 
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for the town clerk to take che poll, no obſecton 


was made at the election to his acting in that ca- 


pacity. The witneſs on a ſubſequent day, ſaid, 
That he had ſerved the office of bailiff three times, 


and that it was cuſtomary for the bailiffs to collect 


fifty-two ſhillings, the amount of the burgage 


rents, and to pay them to the Lord's ſteward at 
b it 4; 2 eee 
The counſel for the petitioners then produced 
ſeveral deeds to eſtabliſh the title of V bitmore, 


the firſt voter-who was Warns; When ſome. of 


theſe had been read, 4, 4 

Mr, Graham aid, He dining on the. pro- 
perty for which Whitmore claimed to vote, was 
of burgage tenure, and that the title was derived 
down. to Lady Irvine; but though he admitted 


this, he by na means acknowledged the vote to 


be good. In his apprehenſion there e two 
ſpecies of burgage tenure, which differed in many 
reſpects. The one was burgage'tenure at com- 
mon law, the definition and nature of which is 
ſo well explained by Littleton, where the land, 
by virtue of the ſtatute of quia emtores, admits of 
being ſplit into any number of parts, each of 
which will carry a vote, provided the Splitting 
Act does not attach upon it. The other is 
burgage tenure according to che law of parlia- 
ment, as declared in Doronton and a few other 
* of that Kind, where, as it had been de- 

| cided 


a | 


cided that the freeholds may be conveyed weich 
cout any conſideration the moment before an 
election, it was but fair to compenſate ſo gteat 
an advantage, by requiring the ſtricteſt proof that 
the tenements had in the earlieſt ages exiſted in 
the very ſhape which they bear at preſent. But 
the burgage tenure at common law is n 
by the ſtatute of Weſtr. 3, above mentioned, 


cuique libero homini terras ſuas, ceu tenementa 
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and by enacting that the feoffee ſhall hold 
J of the Lord of the fee by the ſame ſer- 
$ vices as the feoffor formerly held by, makes 
i RE hin equally a tenant in burgage. He would 
1 alk therefore which of theſe two ſpecies of 
5 5 burgage tenure was meant by the reſolution 
of 1715? Had Lord Coke read that reſolu- 
nion, he would have thought it perfectly clear, 
- : becauſe he only knew burgage as it exiſts 
E b at common law; his aſtoniſhment would have 
, been great, when told that there was another kind 
f of burgage tenure, eſtabliſhed in ſome conveni- 
f ent corners, where very different rules prevailed. 


not haſtily to decide that the tenure here was 
burgage, of the nature of that in Downton, 
without allowing his friends to prove that a very 
different law prevailed in this borough, which 
vould create fuch an extrinſic ambiguity, as on 


Leun 
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which expreſſly provides quod de cetero liceat 4 


| fua, ſeu partem inde, ad voluntatem ſuam vendere; 


But ſince that was the caſe, the Committee oughe 


| , 
„ 
1 
|. 
| 

| 
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.. © er ; principle aſk be. ned by nage 
Widence (a). 
Mr. Mills, on the lame hide fad, That i it 0 


ment attempted to explain it, It muſt he ac- 
| knowledged that the old writers define tenure in 


"ER EASE Ada 


&d.to him, that the Committee inſtead of call- 


ins on bis friends to diſtinguiſh Horſham from 
other burgage tenure boroughs, in the ſenſe in 
which they are underſtood by the petitioners, 
ought to call on them to prove beyond à doubt 


that the burgage tenure here meant, was that in 


the parliamentary ſenſe, and not that according 
to the common law; becauſe the doctrine of tha 


common law was eſtabliſhed long before parliay 


hargage very differently from the ſenſe which 
the petitioners attribute to it. According ta 
theſe authors, if à tenement holden: by the ren+ 
der of twelve pence, were divided into twelve 


parts, the rent is juſt as certain ãs before; nam cer. 
lum eſt quod certum reddi pat. Each part con. 


tiaues to be within the ancient borough, is holden 
of the Lord by a certain rent, and as indiſputably 
of burgage tenuxe as if it had always remained an 
individual tenement. _ This doctrine reſts on the 


wet ad maſt Jolie! nne 2 as a 
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quod ex faflo oritur ambiguum verification facti tollitur. 2 
this rule exemplified in Bacon's Maxim, Reg. hs 
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5 utſe of time maſt be divided by 
ſcent, among females, deviſes, purchaſes, , &c; 
7 the Lord. wouldlpſe.the fruits of his-tenureg, his 
5 rent and {; E[FICCS,, except it were provided as ap- 
; pears by the, ſceond. chapter of Littleton. on this 


n  (ubjc4, chat the rents ſhall he apportionable, and 
mauat in caſe a female inherits, the huſband in right 
of his wife ball perform fealty and ſervice, S0 

| alſo it might. poſſibly happen by the deſcent of 


which would juſtify him in conte 
right was attached ta hurgage not que an entire 
burgage, but to each part as equally. burgage- The 
common la doctrine being therefore ſo much the 


more ancient, and the parliamentary doctrine of 


burgage ſo dangerous, he thought his friends on 
the other ſide gught ta eſtabliſh moſt clearly the 
generic principle they contended for, which. in 
his apprehenſion was only a rule attaching on par- 
ticular inſtances, inſtead of being a general prin. 


ciple and definition laid down by parliament. 
dure he Was, that in all the ſeveral Downton 


2 caſes, the law was argued, as peculiarly. applica - 


ble to, that borough. And that the modern idea 
of this tenure was not entertained by the Houle 
at the commencement of the preſent century, is 
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all the property among coparceners that the right 
of voting could not be exerciſed ; an abſurdity | 
ing that the 


apparent from the evidence received by the 2 | 
, 7 a I "IT A a 267 2: hr) 7 
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bury Committee in 1715 (a) and reported to the 
_ Houſe. For though the reſolution of 1702 

gives the right to the tenants of burgage houſes ; 
in 1715 the fitting members counſel were allowed 
to prove by evidence that the right was not only: 
in whole and half, but alſo in quarter burgages 
paying one penny rent, In Horſham the reſolu- 
tion alſo gives the right to the tenants of burgage 
lands ; butthe expreſſion land is moſt indefinite, 
and can hardly be ſaid to mean a fpecific quan- 
tity of property, eſpecially i in a borough where 
the property has fluctuated much, and been 
much divided; and therefore differs entirely from 
Downton, where it was proved that ſince 1448 
not a ſingle burgage had been created. Had 


Mr. Hampden uſed the generic term burgage 


in the ſenſe now put upon it, he would have de- 


fined it more accurately, as he muſt have known F 


that it would have been conſtrued very differently 
by every man of plain ſenſe and every profeſſiona| 
lawyer. Theſe. muſt ſay, that in bu the 
right of votingought to follow the unk of the 


Jand, which beſides extendi ing the right, would 


ſtrengthen the corporation of the © borough, 
which by the monopoly of a few perſons, or he 
diſpoſition of the law itſelf, might otherwiſe be 
ne, He truſted nee an as the 


(a) 18 "Hi p-. 149+ 


right 
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HORSHAM. 45. 
right he dottended for was neither impolitic 
or illegal, but the contrary, he ſhould be allowed 
to prove that it exiſted here by the conſtant 
uſage of the place, the doncurring teſtimony of 
all parties, and the ſubſequent eonduct of ſs 
who in 1715 were ſucceſsful. | 68 | 
On the other hand, 

Mr. Partridge acknowledged that the definition 
of Littleton was accurate, and that all the doc- 
trine which had been quoted from his book ap. 
plied to burgage as freehold property at the com- 
mon law. But with reſpect to the right of voting, 
there ſtill remained to conſider the law of par- 
| Hament, which had always been ſaid to be a law 
by itſelf, difficult of attainment, (a) and of which 
common lawyers were, perhaps, not the beſt 
judges. That law had been ſettled with re- 
gard to burgage tenure boroughs, after very fre- 
quent and very ſolemn diſcuſſions; and it was 
now he apprehended moſt generally underſtood, 
that as the act of Will. III. againſt ſplitting pro- 
perty, did not apply to that ſpecies of freeholds, 
becauſe by the law of parliament burgages could 
not be ſplit, ſo neither did the doctrinę of occa- 
fionality in the transfer of the eſtates. The laſt - 


3 This is Lord Coke's opinion, Ia. p. 15. 6th edit, 
where he quotes Fleta, lib. 2, cap. 2 Ma lex ab omnibus | 

e quarenda, a multis | av 71 a Faxcis cognita. 
reſolution 
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5 nr of the Committee hack bound his 


friends on the other ſide from ſheiwing that the 


right of voting was in freehold property; which 
taken with the determination of che Houſe in 


1715, he inſiſted made Horſham as complete 
a burgage tenure borough as any her _ 
ever. 

Mr. Douglas, on the ſame fide, ſaid, That it 
ſeemed to him more reaſonable to take the words 
of the reſolution as general terms deſcriptive of 
the right of voting, as it exiſts in all burgage 


tenure boroughs whatever, than as conveying no 


general or well-known meaning, but requiring 
farther explanation from the uſage of each par- 
ticular place to which ſimilar expreſſions may be 
applied; for in that caſe no definite idea would 
be conveyed by the words burgage houſes or lands, 
but they would admit of twenty different con» 
ſtructions in different boroughs. It was natural 
for the petitioners to rely on the ſeveral Dorvnton 
caſes, becauſe it was within his recollection that 


in the firſt of them, Mr. Serjeant Davy and Mi. 


Mansfield contended that the ſplitting act did 


not attach on that borough, not becauſe the uſage 
was contrary to the enactment of the ſtatute, but 


becauſe it was not the intention of the legiſlature 
that ir ſhould attach on burgage tenure boroughs 


in general; for, ſaid they, if that had been the in- 


tention of parliament, : as burgage tenute was well 
* 


been particularhj mentioned He had been engag- 


that borough, and from-accauſe'not depending 


of the land (of which the law of parliament. is 
a branch) and not on the particular uſage of the 
ſpot, which on the contrary was adverſe to the de: 
finition of the tenure, inaſmuch as the Hurgages 


by deſcent among coparceners, or illegal attempts 
to multiply votes. Perhaps on this ſubject the 
borough of Clilbero may furniſh a ſtronger ex- 


there is no reſolution of the Houſe. In Clithe- 
ro, as has been obſerved, the explanation of the 
word free holders is referred to the judgment of the 
laſt parliament; which judgment is therefore a 


of burgage property, and ſhews that in it, the 
right of voting is, by the la of parliament, con- 


that j dgment of the laſt parliament, and not the 
uſage of tlie borough, that- after a long conteſt 
„ * E to decide (a) chat the 
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ah ui the lawrof? parliameds; it would have 


ed in all the ſubſequent conteſted elections from 


on him, at different times on oppoſite; ſides; but 
he had always underſtood that the deciſions of 
the Committees were formed on the general law 


were frequently found to have been ſplit, either 


ample, than Downton; becauſe in the latter 


parliamentary declaration of the nature and rights 


fined to a ſingle indiviſable tenement: for it was 


„ TITTIES 
law was in Clithero as it was in Dowtiton; 
There is not indeed an expreſs reſolution! on 
the Journals defining the nature of burgage ; 
but neither is there of Scot and Lot, or free- 
hold boroughs ; becauſe the Houſe having once 
declared the nature of the right of voting, ſup- 
| Poſes it is the practice becauſe it is the duty of 
each member, to ſtudy and underſtand the law 
which governs it. He felt no heſitation thete= 
fore in acknowledging that the inconveniencies 
. which Mr. Mills had pointed out might exiſt 
in this tenure: for, if daughters coparceners 
choſe to inſiſt on their writ of partition, the bur= 
gages would neceſſarily be ſplit, each taking her 
ſhare and rendering to the lord a proportionable 
rent. But the right of voting being from its 
nature indivifible, muſt neceſſarily be ſuſpended 
till thoſe particles were again united; for it is 
attached to the whole burgage, and cannot be 
exerciſed for a part. A right ſuch as that con- 
tended for, might by poſſibility exiſt in a bo- 
rough. It was enough to ſay, that it did not 
exiſt here; but it would alſo have its inconve- 
niencies, as under it even an inch ſquare | 'of pro- 
perty would carry a vote ; whereas, in Horſham, 
if the right of voting could not be.ſo much ex- 
_ tended as in frechold boroughs, ſo neither could vo 
the number of votes be diminiſhed while the M1 
burgages remained diftin& and entire. " 
| 5 Mr. 


ER REL Ine Eg 


HORSHAM, © 49 


Mr. Graham in reply, ſaid, He did not con- 

tend that, upon the preſent view of the caſe, it aas 
clear that the right of voting in Horſham was =o 

us he had ſtated it; but merely claimed the 3 

liberty of ſhewing by evidence, that the law in 

Horſham coincided with the general common- 
law doctrine of parliament, in which he denied 1 

that the term bargage was to be underſtood in that 9 
generic unqualified ſenſe which had now been . | 

put upon it. The chief objection to his argue, 

ment ſeemed to be, that it would deſtroy all dif- 

ference between burgage and freehold boroughs z 

but an eſſential difference would till exiſt, inafs. 

much as after he had eſtabliſhed his propoſition, 
he could ſupport no vote, but what was given 

in reſpect of property, that was anciently of bur - 

gage tenure (which conſtituted the leaſt part of 

the borough) and that had not been invariably. . 

bolden of the lord at a certain rent, though it 

might not have that other capricious quality of 

baviag always exiſted in the very ſame ſhape. 
The tenures would therefore ſtill remain az diſ- 

tinct as burgage and ſoccage muſt appear to be, 

to any one who conſults Littleton. Mr. Doug- 

las had indeed inſiſted, that the docttine of 

burgage tenure in its confined ſenſe, was a tradi- 

tionary law of parliament, and as well known 

as the deſcent of land to the eldeſt ſon by the. 

n law; and he had accounted for che 
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| filence of the Journals on the ſubject, upon the 

principle that many things are not to be found 
in books, which exiſt in the mouths of a whole 
people. But this idea could never be ſupport- 
ed by the caſe of Downton, for there was no 
parliamentary declaration of the right there, be- 

cauſe there is no reſolution of the Houſe upon 


the right of election, which could only there- 


fore be collected from the evidence of uſage, or 


the admiſſion of the parties. The Committee 


on that borough ſeparated the abuſe which ap- 

' peared to exiſt in it, from the original law of the 
place, and muſt have been of opinion that the 
half and quarter burgages (a) originated with the 


original grant of the land, and ought therefore 


to carry votes as well as thoſe which bore a 


more complete form; but if that decifion was 
founded, as appeared to him, on the law of the 


place, it would have been an act of folly in fub- 


ſequent Committees to apply it to other bo- 


roughs, with which it could have no connection. 


So in Clithero, to ſettle the right it was found 


neceſſary to refer to the Journals of an early 
date; but that reference could only have been 


made in order to find out the local conſtitution 


of that borough, which had certainly nothing to 
do with Horſham. Such therefore, being the 


(a) See the Caſes of Downton in Doug. & 1 Lud. 
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HORSHAM. 5 M 
law of theſe places, and perhaps of ten or twelve 


other boroughs (in which the deciſions of thoſe 


two Committees were not queſtioned, becauſe 
none of the parties imagined the law and uſage 


there to be different) Can thoſe caſes conclude 


' Horſham, where that right was never heard off 
nor ever exerciſed ? The law as it now exifts in 


Downton was not ſo underſtood till the deeiſion 


of the firſt Committee: no trace of it was to 


be found on the Journals; it cannot be collected 


from Lord Holt's judgment, who, though he 
ſays the right of voting is attached to burgage 


land, does not fay it is attached to any particu - 


hr indiviſible quantity As therefore the doc- 
trine he oppoſed could neither be collected from 
the law of parliament. or the law of the land, 


he entreated the Committee not to draw a gene- 


ral rule from a few particular caſes, and to apply 
it to others which were (RENT by very differ- 


ent principles, 
The Committee having deliberated, reſolved, 


That the counſel for the fitting members be not 
permitted to offer evidence of any local uſage in the 


borough of Horſham of n and WY an- 
cient burgapes. 


This being communicated to the counſel, and 
fome converſation ariſing about the meaning of 
the reſolution, the Committee declared, That 


_ meant to leave it open to the fitting mem. 
E 2 bers 


/ 
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bers counſel, to ſhew if they ad the occa- 
ſionality of particular votes; for that they were 
not of opinion with the counſel for the peti- 
tioners, that becauſe the ancient burgages could 
not be ſplit, the conveyauces of them could not 
be occaſional ; but, that if that queſtion was 
meant to be agitated, the diſcuſſion of it ought 
to be brought on, as ſoon as poſſible. The 
counſel for the petitioners alſo wiſhed to bring 
on the queſtion immediately ; but thoſe of the 
other fide declared, that they could not take that 
ſtep without conſulting their clients. After this 
ſome queſtions being aſked of the witneſſes, by 
the anſwers to which it appeared that no conſi- 
deration had been paid for ſeveral of the grants; 
and that the voters had never had their deeds 
delivered to them till the day of the election; 
Mr. Partridge © claimed to have the queſ- 
_ © tion argued, Whether occaſionality applies to 
* burgage tenure or not ?” But this being ob- 
jected to, on the ground that the ſitting mem- 
bers had a right to reſerve the objection till it 
was their turn to open their caſe; both ſides were 
heard, and the following reſolution come to: 
That the Committee do not think it proper in the 
preſent.ſtage of the cauſe, Io call upan the counſel to 
argue the queſtion of occaſionality ; but it was ob- 
ſerved, that no more queſtions of this nature 
were, 1 * the counſel for the TY members, 
| | which 
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which would have given the counſel for the pe- 


titioners an opportunity of objecting to their re- 


levancy, and bringing the point to an iſſu. 
Mr. Graham, in a ſubſequent ſtage of the 


cauſe, when he opened the caſes of the ſitting 


members votes, ſaid, That a dread of ſubverting 


a poſition very generally received, though not 
founded on accurate reaſoning, together with 


other conſiderations peculiar to the caſe of his 
clients, had induced him to abandon a ground 
which he might have taken, and to allow the 


votes againſt him to ſtand or fall according to 


the legality of their titles, and independently of 


circumſtances of fraud and occaſionality in the 


conveyances. Mr. Mills having alſo in his ſum- 
ming up touched upon this topic, the Commit- 


tee intimated, that as that queſtion (which was 
of great difficulty and importance) had been 
waived by Mr. Graham, it could not be ſup- 
poſed to weigh at all in the e . were 
about to form. 

In the courſe of deducing the titles ot the 
voters, the counſel for the petitioners, in conſe- 
quence of a notice to that effect, called on Mr. 
Medwin the ſteward of the manor, to produce all 


the court rolls that were in his poſſeſſion; and 


he having admitted that he had no court roll, 
or minute of the proceedings of a court of an 
earlier date chan 1699, except the roll of 
; E35 „„ 
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1611, wid a . of 1686, they offered 2 
- book, intituled Burgus et Manerium de Hor- 
1 | ſham, 16 50—1768, which they ſaid came from 
_— the poſlefion of Lady Irvine, and contained 
among other articles, items from the court rolls 
during the time that the neg were” allowed 
to be miſſing. 
This evidence was objected to as coming "ER 
=... a perſon who had not the legal cuſtody of it; 
| but on the contrary had an intereſt to corrupt 
the entries of the original rolls. It had not been 
proved that theſe originals were loſt, if they ever 
_ exiſted ;- nor could theſe be taken to be a copy 
of them, ſeeing the names of the homage are 
frequently omitted, and the ſtile of the court 15 


| | in many inſtances inaccurate. It was ſaid there- 

A fore to- conſiſt of partial extracts from the rolls; ' 

and that if the courts were to be preſumed regu- f 
larly kept, there was a chaſm in it (which was 

n 


pointed out) during which time the proceed- 
ings of former courts might have — com- 
pletely reſcinded. 

But to this it was e Thar the ſame 
inaccuracies were frequently to be found in the 
original minutes of the courts produced by the 

- Reward, the court rolls not having been drawn 
out from them. 'That theſe inaccuracies might 


furniſh an objection to particular entries where oft 


hey were detected, but ought not to be allowed 
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to 3 the authority of other entries which 
were more accurate. That the Committee 
would preſume that courts were held between 
1611 and 1699; for otherwiſe the corporation 
muſt have been diſſolved, as from the courſe of 
nature none of thoſe who were admitted at the 
former period could be alive at the latter: and 
that it was the intereſt of the Irvine family to 
perpetuate the memory of the proceedings at 
thoſe courts, by taking copies of the rolls or mi · 
nutes, which this book muſt be preſumed to ' 


' the evidence was admiſſible. | 

The original poll of 1714 was produced, and 
many original returns, which afforded the parties 
an opportunity of comparing the names of the 
voters at the bottom of the returns with no 
ſignatures of the various deeds. 

Mr. Medwin, as ſteward of the borough and 
manor, produced minutes of courts baron held 
after 1699, which he had found in the evi- 
dence- room at Arundel Caſtle. He had not been 
able to find any between 1723 and 1738; nor 
did he know who were ſtewards during that time. 
He allo delivered in a © rental of 1686 (a, 
and a paper, intituled * A general burgage liſt 
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(a) It was obſerved that this rental increaſes the amount 
of the rents to fifty-five ſhillings and ten- pence; whereas in 
161 1 the ſum total is exactiy fiſty-two ſhillings. 


4 _- 


contain. The Committee were of opinion that * 


ss taken as to the old names, from. an old ſurvey | 
1 of the borough, and as they now ſtand this 
« year 1741, and what each paid when that 
% ſurvey was taken; and the lame was bs 
to without oppoſition. | 
It was underſtood that the Arpt of the 
old deeds produced, were referred to and copied 
into the minutes of the Committee, not in order 
that a title might be deduced to the preſent _ 
proprietors of the burgages from the owners of 
them in 1611 (for it is evident from the parti- 
cular caſes that this was not always done, the 
parties frequently reſting upon their poſſeſſion, 
which if of any length of time, is evidence of the 
beſt title) ; but that the completeſt proof might 
be furniſhed of the arid of the burgages and 


their contents. 
In illuſtrating this ſubject, Mr. Mills obſerved, 


That five points were generally made the ſub-; 
ject of enquiry. | 

1. The name of the burgage, which, if "er | 
in all the deeds to be the ſame, would afford a 
preſumption in favour of the identity of the 

burgage. 

2. The contents, which are l necel. 
ſary to be conſidered in this tenure ; becauſe if 
any part of an aggregate ſpecification were after · 


| wards amen, that omiſſion, if no ſatisfactory 
| account 


3 were given of 1 it, would undoubtedly 
deſtroy the vote. 


3. The boundaries, which; if all along deſcrib- 


ed in the ſame manner, will create a ſtrong mw_ 
ſumption in favour of the contents. 

4. The rent; for though rents may be releaſ- 
ed or abandoned by the Lord, where that is not 
the caſe, if the rent 1s leſſened and the contents 
are not proved to be the ſame, the Ur ge" 
is, that the burgage is not entire, 
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5. The ſituation of the ſtreeis, which the TINS | 


ed counſel obſerved had been deſcribed by a 


perſon of great local knowledge (Mr. Hurſt) but 


which it is apprehended will be beſt underſtood 
by the map. He alſo referred to the five pos 
poſitions in 3 Luders, p. 2 10 a), 


(a) 1, In a proper burgage tenure borough, the right ts 
vote is incident to the freehold intereſt of every burgage. 


2. Such right may be ſuſpended, but cannot be extin-· 


r 


Every ancient tenement ſituate within ſuch borough 


* held by ſoccage tenure, is a burgage. 
4. The characteriſtics of a burgage are, That the tenant 


is liable to pay to the Lord of the borough a rent certain, 4 


relief upon deſcent, and a ſine upon alienation. 

5. The queſtion, Whether a tenement is or is not a bom 
gage, being a queſtion of preſcription, the affirmative may 
| bs eſtabliſhed by any of the modes of proof by which _ 

| e or n are proved. 


1 3 


Mr. 


„ an 


Mit C 


Having taken an opportunity, in che middle of 
the cauſe, of requeſting to be heard in defence of 
the returning officers, faid, That the charge 
againſt his clients ſeemed to be of adouble nature, 
inaſmuch as they were accuſed of having acted 
with groſs injuſtice by violating the right of 
election, and of having miſconducted themſelves 
in appointing Mr. Medwin to be the poll- 
| clerk; for as to the charge of partiality he did 
not perceive that it was ſupported by any evi- 

dence except what went to eſtabliſh the two for- 
mer points. As to the latter charge, Mr. Doug- 
las by not mentioning it in his reply, ſeemed to 
have acknowledged that it did not weigh much 
in his judgment. Their predeceſſors in office 
had acted in a ſimilar manner; and it was a 
matter of little conſequence who was poll clerk, 
provided he were not a man of notoriouſly bad 

Character, as he is bound by oath to do his duty, 
and is merely the ſervant of the returning offi- 
cers, Accordingly it is in evidence, That no 
objection was made to the appointment at the 
election. Paſſing therefore from this charge, 
which appeared to him to be too frivolous to be 
_ dwelt on, he ſhould ſay a word or two as to the 
fact of Mr. Medwin handing them the bargage 
roll. T his he * had been unfairly urged 


„ 
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as 4 proof of criminality both in the ſteward and 
bailiffs ; for it does not appear that the original 


minutes of the courts baron were called for by 
either party, or that any objection was. made to 


the accuracy of the roll. If therefore there was 
any probable ground for the returning officers ta 
regulate their conduct by the preſentments. of the 


homage jury, they could receive the roll (which 


was drawn up with reference to thoſe pre- 
ſentments)f rom none other than the, ſteward, 
who had the legal cuſtody of the records of the 
borough z. ſo-that hat circumſtance muſt reſt on 
its own intrinſic merits, which could neither be 


enhanced or lefſened by Mr. Medwin's conduct. 
The queſtion theu is, Did the bailiffs act in a 


manner ſo groſsly corrupt, ſo illegally partial, 
that beſides ſubjecting themſelves to the penal - 


ties inflicted by the law for making a falſe re» = 
turn, the Committee were called upon to re» 


port their conduct io the Houſe, that they might 
undergo a greater degree of puniſhment ? But 
where. the error is merely in judgment, there is 
no cauſe for this extraordinary ſeverity. - The 
Committee would reflect that the duty of a re- 


turning officer is extremely perilous; and that 
by the conſtitution of many boroughs, it is im- 


poſed on perſons frequently very ill calculated to 
decide ſuch matters of importance as come 
before them. Accordingly, che perſons whp 
acted in that capacity in the preſent inſtance, 

Ro 3555 


reſolution. Mr. Chambre here argued from the 


60 Y A s E I. 
were not enabled aber from their bubits'1 or 
education .(the one a tradeſman; the other a 
farmer) to form a correct judgment of the 
learned arguments of counſel. It is aid, how- 
ever, that they acted as they did after notice 
of the conſequences, and it is proved that the 
reſolution was read to them: but whatever ar- 
guments might be drawn from the language of 
the laſt determination, it does not appear that 
the preceding evidence reported to the Houſe in 
1715 was read; and therefore the Committee 
Vill conſider whether the bare words of that re- 
ſolution are ſo explicit of themſelves, that with- 
out any farther light, their ſenſe muſt be obvious 
to every perſon who reads them. It is indeed to 
be lamented, that reſolutions of the Houſe on the 
rights of election, which are of ſo much foree, 
ſhould frequently be expreſſed with fo little ac- 
curacy; the only excuſe for which is, that the 
Houſe when it paſſed them, perhaps meant only 
to diſpoſe of the ſeats; and therefore, ſuppoſing 
that the bailiffs did advert to the evidence laid 
before the Houſe, they might ſtill have meant 
to act with fairneſs, becauſe they muſt have 
ſeen that the evidence was contradictory to 
the ſenſe they were aſked to put upon the 


* 


report of the Committee in 1715, that the re- 
turning officers might very honeſtly conclude 
_ that the queſtion of admiſſion was not decided 


a - yy _ 1 fu Aw ws 


HORSHAM. _ 


by the e * that the Houſe 3 5 
itſelf with deciding the right to the ſeats, and 
mentioning in a general way the right of election. 
It was more reſpectful to ſuppoſe that the Houſe 
did not decide that queſtion, than to ſuppoſe it 
was decided contrary to evidence. 
But even if they were convinced that che 
Houſe meant to decide the point, they might 
urge as their excuſe what has been ſaid of the 
penner of a will, guod voluit non dixit. The 
Houſe has not expreſſiy declared the deciſion of 
the queſtion ; and the bailiffs might therefore 
think that they were not bound by the words of 
the reſolution, but were at liberty to give ſcope 
to the ancient uſage of the borough, 
It has however been ſaid, that Mr. Douglas 
ſpoke ſo forcibly on the ſubject, that little excuſe 
is left for their conduct. What the arguments 
then uſed by that learned gentleman were, 
does not appear. All that could be done, 
therefore, was to ſuppoſe that he had argued 
as well on the huſtings as he had in the com- 
mittee-room, and to ſee whether thoſe argu- 
ments were of ſo deciſive a nature as to convince 
plain unlettered men. One topic much in- 
ſiſted on by that learned gentleman, was the 
word having? but all he ſaid, in his apprehenſion, | 
only proved that zo have vas to have, and did 
not by any means decide the point in litiga- 
don, as the bailiffs might be of opinion that no 


one 
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one could be ſaid to have a burgage eſtate in Hors 
fham who was not preſented to it and admitted. 
Suppoſing even that the feudal law had been quo- 
ted, and the whole ſtatute of quia emtores read to 
them, they might have been of opinion that theſe 
had nothing to do with the queſtion, as it is 
| known that the cuſtoms of particular boroughs 


may qualify and alter the common law, and may 


require that a freeholder ſhall furrender his land 
to the Lord before he ſhall be at liberty to alien- 
ate it to a ſtranger. Theſe topics at leaſt would 


fuggeſt arguments to the ingenuity of the coun- 
fel on the other fide, which might puzzle un- 


5 learned men. When Craig was quoted, Lord 


Coke might have been replied ; to whom it was 
natural to ſuppoſe they would pay greater at- 

tention. Mr. Douglas was indeed aſſiſted by Mr. 
Ellis jumping up, as he had himſelf ſaid; but on 
the other hand one counſel was oppoſed by two, 
_ whoſe arguments were corroborated by the uſage 
of the borough. 

It had alſo been ſaid that whatever doubts the 
returning officers might have entertained as' to 
the line of conduct they ſhould purſue, muſt 
have been diſpelled by Mr. Douglas's propo- 


tion to make a double return: but he thought 


that their rejection of this propoſal was unfairly 
urged againſt them as a mark of partiality, be- 


enuſe if they had ä with it, the fitting 


members 
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members would have had greater reaſon to com- 
plain. The act of parliament which gives dou- 
ble damages againſt thoſe who ſhall make falſe 
returns, gives the ſame remedy againſt thoſe 
who ſhall make falſe double returns, and the par- 
ty or parties that willingly procure the ſame (a). 
The bailiffs muſt have been aware of this di - 
lemma, and muſt have ſeen from it the neceſſity 
of exerciſing their own judgment. There was - 
ſome chance that their own determination might 
be right, but there was a certainty that the pro- 
poſal made to them would ſubje& them to pu- 
niſhment: they therefore determine that the bur- 
gage roll is to be their guide, not imagining, 
as has been ſaid, that the proceedings at the 
court baron were of greater authority than the 
Journals, for that never could have been the 
queſtion ſubmitted to them ; but thinking the 
admiſſions of the burgage tenants better evidence 
of the titles of the voters, becauſe ſcrutinized 


(a) And to the end the law may not be eluded by 
double returns, be it further enacted, That if any officer 
ſhall wilfully, falſely, and malicioufly return more perſons 
than are required to be choſen by the writ or precept on 
which any choice is made, the like remedy (viz. double the 
damages he ſhall ſuſtain by reaſon thereof, together with 
full coſts of ſuit) may be had againſt him or them, and the 
oy or parties that willingly procure the ſame, and every 

or any of them, by the party aggrieved, at this election. 


3&8 Will. III. cap. 7. 583. [C]! >, 
; rr with 
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with greater care by the homage jury, chan the 
deeds which were crowded upon them at tlie 


poll, and which they were called upon to judge 
of without a moment's warning. Mr. Chambre 
here commented upon the evidence given of what 
paſſed at the poll, and inſiſted that the whole 


ſhould have been related; as a full report could 
alone explain to the Committee the real mean- 


ing of the parties. Garbling might extract blaſ- 


phemy from the ſcriptures; and on that account 
whenever a judicial proceeding is laid before 


another court of juſtice, the whole of the record 
muſt be produced, that the court may judge by 
the whole: This had not been done here, as the 
witneſſes for the petitioners, though they ex- 
pected to appear before the Committee, had 
no notes of what was ſaid by the counſel on 


the other fide. He did not dwell on the re- 
jection of thoſe voters who had not been ad- 


mitted to their property, becauſe that was a con- 


ſequence of the determination to follow the bur- 


gage roll ; but he felt a ſatisfaction in obſerving 
that there was no proof whatever of any corrupt 


motive in the officers, who exerciſed their judg- 


ment, ſuch as it was, with impartiality to both ſides. 


This was demonſtrated by the rejection of Mr. 


Medwin, who was connected with them in poli- 
tics. They likewiſe are proved to have heard 


the arguments of both parties with * patience; 
and 


el, 


4 


. 
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and though i it was minuted down with cafe that, 4 
| before an argument upon a particular voter was 
quite finiſhed, his name was entered by the poll- 
clerk in the book, the circumſtance ſhews that 2 
had there been great miſconduct on that fide, 

it would have been noted with equal accuracy. 

In concluſion he obſerved, that guilt was not to 
be preſumed againſt any ſet of men. The in 
ternal thoughts of the bailiffs could not be af. 
certained by the Committee; — from all that. 
appeared, it could only be inferred that they 
had miſtaken the true conſtruction of a very 
_ arfibiguous reſolution, which he hoped would 
not point them out as objects of * delin- 
nene. e 


The counſel finiſhed their arguments on 
Thurſday the 8th of March, when the court wa 
cleared; and the Committee having decided on 
the particular votes as hereafter mentioned, re- 
ported to the Houſe on the en ee 
by their Chairman, 


That Timothy Shelley, Efq. was not duly 
elected a burgeſs to ſerve in this preſent parlia 
ment for the borough of Horſham in the county N 

Suſſex: | 


That Wines Braddyll. Eſq. was not duly elect- 
9444 F ed 


rough, and that he was duly elected: 


poſition to. them, e to be frivolous or 
vexatious. 


the Houſe forthwith, with the laſt return for the 


M 9048 
| ed a burgeſs to ſerve in this owlent parliament 
for the ſaid borough of Horſham : 


That Lord William Gordon the petitioner, 
ought to have been returned a burgeſs to 
ſerve i in this preſent parliament for the ſaid bo- 
rough of Horſham, and that he was duly elected 
for the ſame : 


That James Baillie, Eſq. the petitioner, ought 
to have been returned a burgeſs for the ſaid bo- 


And chat Weicher the petitions nor the op- : 


And the faid determinations were ordered to 
be entered in the Journals of the Houle. 


Afterwardsit was ordered, 
That che deputy clerk of the Crown do attend 


borough of Horſham, in the county of Suffex, 
and amend the fame by razing out the names of 
Timothy Shelley and Wilton Braddyll, Eſqrs. 
and inſerting the names of Lord William Gor- 
don and James Baillie, Eſq. inſtead thereof (2) 


(a) See the votes of chi date. „ 
The 
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The minutes of the Committee bear the fol- 
lowing e entry; ' which was not repo: ed to the 
Houle: 15 | | 


6c The Committee came to a further reſolu- 
&« tion, That Drew Michell and John Rawlin- 
&« ſon, the bailiffs and returning officers for the 
« ſaid borough of Horſham, are reprehenſible 
& for their conduct at the laſt election of burs 
“ geſſes to ſerve in parliament for the ſaid bo- 
46 ee, 1 


Having thus given a general hiſtory of the cauſe, 
I ſhall proceed to notice the particular votes, 
which were diſcuſſed before the Committee, 
nearly in the following order: 


PETITIONERS TENDERS. 


t. Nicholas Whitmore 7. James Holroyd 
2. John Lund 8. Samuel Waller 
3. William Joanes 9. Edward Cotes 
4. John Dendy, un. 10. Wm. Troward 
5. Haſtings Elwin 11. Philip Humphreys 
. Samuel Toovey 12. Wm. Rickwood 
5 Fa 13. Abel 
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13. Abel Marſh 

14. Joſeph Denniſon 
15. Edward Luxford 
16. John Muzzal 

17. Charles Smith, with 

Middleton Onſlowe 

18. John Ireland 
19. Samuel Roberts 
20. John Cragg 


SITTING MEMBERS POLL. 


21. Middleton Onſlowe 
22. Edward Stedman 
23. Wm. Lambe 
24. John Rawlinſon 
25. Thomas Griffith 
26. James Waller 
27. Charles Smith 
28. Richard Collins 
29. George Phillips 
30. Drew Michel 
31. Peter Ducane 
32. Rev. Wm. Smith 
33. John Bachelor, Sen. 
34+ John Bachelor, Jun. 
35. Joſeph Borer 
36. John Burry 
37. Edward Etheridge 
38. Tho. Knight 
39. Henry Noldret 


Unimpeached. 7 
40. John Pilfold 


\ 


* A 


42. Rev. Tho. Hutch- ; 
inſon REI, 


43. Tim. Shelley — 
44. John Smith, of Lade 


_ PETITIONERS POLL. 


45. Richard Williamſon 
46. Alex, Luxford 

47- Stringer Shepherd 
48. Wm. ſoanes 5 
49. Richard Thornton 
50. John Dendy 

51. John Smith 


f 52. Wm. Scutt 


83. Charles Dendx 


54. Ralph Joanes 


55 John Michel 


56. Rich, Howes 


57. Wm. Hardes 


8. Wm, Ellis 


59. Henry Penfold _ 
60. Wm. Jameſon. 


61. Harry Weller 


62. Rich, Grinſtead 


| Unimpeached. 
63. Nath, Trederoft. 


64. john Smith, the croſs 


vote, 


3 
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hes Ni cholas Whitmore 3 to vote for a burgage, 
' aid to be Parkhbur/?'s, and fince Danret's. The entry on 
the roll to which it was referred was the fixth in South- 
fireet ; and that the aforeſaid Edward Parkburft and * liza- 
beth his wife, in right of her the ſaid Elizabeth, hold to them 
And the hiirs of the ſaid Elizabeth, of the Lord aforeſaid in 
free burgage, one meſſuage with a backſide and garden adjoin- 
ing, being balf a burgage, by the rent by the year payable at 
above, 6d. The earlieft deeds produced were a leaſe and 
releaſe of the 29th of March, 166g, by which Wm. Shorte 
grants in fee to William Daniel, all thoſe two meſſuages or 
genements, mill-houſe, fable, buildings, garden, backſide, lands 
and hereditaments, with the appurtenances thereto belonging, 
' ſituate in the South-flreet, Tc. then in the tenure of the ſaid 
Wm. Shorte, Oc. and bounged as follows, viz. to the market 
Place of the borough on the weft ; to the meſſuage and lands of 
Vn. Coe, gent. on the ſouth and eafl, and to the meſſuage 
and backfide, late in the tenure of Frances Terry, widow (a) 
on the north. — To be holden of the Chief Lord of the fee there» 
of by the rents and ſervices firfl due, and of right accuflomed. 
By a long deduction of title theſe premiſes were traced to 
Richard Hurſt, who in 1783 granted them to Frances Viſ- 
cour teſs Irvin. This alſo appeared from the minutes of 
2 Special Court Baron, held in the beginning of 1791 
when the homage preſent that theſe premiſes (with nearly 
the ſame defctiption as in the deed of 1669) which are 
now in the tenure or accupation of Henry Flood, his under- 
renants, Ec, were aliened by Lady Irwin to the voter for 
their joint lives ; and accordingly Hbitmore was admitted to 
—— Paid relief, and did fealty. His vote was decided 


| GOOD, 
Genn ͤ . 
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2. Fobn Lund tendered to vote for Por E An p's enor r, 
otherwiſe Water.ng-pord Field, conveyed to him by Lady 
Irwin, in confideration of 200. and five ſhillings, under the 


deſcription of «li that craft or cloſe of land, lying ana being in 
the borough of Horſham, Sc. in the Areel there called Scar: 


Folkes, commonly call 5 or known by the name of Pollard's 


Crof t. alias the Watering-pond Field, or by whatſoever other 
name, &c. now'or late in the occupation of Smith, E/q. being 


 burgage lands holden of the Lord of the borough of Horſham, | 


 eforeſaid, at th. yearly rent of one ſhilling, 
Referred to the 16th article of the roll of 1611 in — 0 


folkes; and that the faid 7 homas Rowland. likewiſe holds one 
eroft of land, containing by eflimation three acres, with the 
appurtenances called I ollird's Croft, being one intire burgage, 
by the rent by the year 12d. 

The petitioners traced the burgage with the ſame 3 
ſeription to John Rowland, ſon of Thomas, who ſigned a 
return in 1661; and to Arthur, ſor of John, who ſigned 
in 1689, 96, and 98, by preſentments taken from the 
book entitled “ Burgus et Manerium.”” 

At a Court, Baron in 1702, John Waller was admitted 


to Pollard's, containing about three acres, &c. he having 
purchaſed the ſame for his life only of Arthur Rowland, | 


Waller figns returns in 1702 and 10, his Name WAS alſo 
on the poll of 171 |, with a Q prefixed to it. 
In 1736, Arthur Rowland, fon and heir of Arthur Rows 
land, deccaſed, conveys the premiſes to John Middleton, 
Eſq, truſtee for Charles Eversfield, Eſq. who in 1737 
conveyed to Mr. Dickinſon in truſſ for the Irwin family. 
Mr, Ellis ſaid he knew the premiſes which were out on 
along leaſe to Sir Thomas Broughton, at a rent of fix- 
pence, which, as ſteward to the Irwin family, he had re- 
ceived from Sir Thomas, about ten years go; but this on 
a tubſequent day he corrected, by lating that the fix-pence 
rent was received for Denniſeroit t; the rent for Pollard's 


Croft being a He was then going to prove 
Id 


— 
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lady Irwin's ſcifin of Pollard's Croft, but was prevented 
by the Committee, Mr. Partridge having before cloſed his 
The Counſel for the Sitting Members were abont to al- 
| low this vote to be good; but retracted that admiſſion, 
when they underſtood that Lady Irwin's ſeiſin of the 2 | 
. had not t deen en N to be 
GOOD. . 


3. William Joanes tendered to vote for Conflables, which 
was ſaid to be Cox's, conveyed to him by Lady Irwin for 
their joint lives, under the deſcription of all that nage or 
| tenement, barn, garden, and one acre of land, be the ſame more 
or leſs, ſtuate, Se. in or near the fireet called Eaft-flrect, 6 
gether with the gate, place, yard, or backfide thereto belonging ; 
and =which ſaid premiſes were formerly called or known by the 
| wame of the Conflables, or by whatſoever other name, c. and 
were herctofore the eftate and inheritance of William Coe and 
Robert Coe, or one of them, and late in the tenure or eceupus» 
tion of Henry Groombridze, &c. being one <vhole and entire 
burgage, and held of the Lord of the 8 ee at the oP 
rent of 15, 

Mr. Ellis deſcribed the . to be about « an sere of 
ground, with three tenements built on it; his clerk had 
by his direction received rent for them for Lady Irwin, but 
he had received none himſelf. William Joanes, who occu- 
pied part of the premiſes by the aſſignment of a leaſe from 

one Maſſey, ſaid he had once paid his rent to Mr, Ellis's 
clerk, which was a pepper-corn, it required. This was 
about a fortnight ago; but he knew nothing of Groom - N ö 
bridge, or the other occupiers of the premiſes. | | | 
The deduction of Joanes's title was as follows: Roll of 
1611, ſecond entry. in Eaſt-ſtreet, And that Beatrix Con- 
fable likewiſe holds one meſſuage or backſide, garden and erch-. 
ard, by eflimation one acre, wwith the appurtenances ; 8 oue 
entire burgage, by the rent by the year 12d. 
| _ the book entituled, Burgus et Maner, Cc. a pre · 
F 1 ſentment, 
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ſentment, 2 gth of October 16f0, that William Coe, likewih 
halgeth to bim and his heirs of the Lord of the Manor afore- 
Said, in free burgage, one meſſuage, backſide, garden, orchard, 
and by eflimation-one acre of land, 44th the appurtenances, being 
one entire burgage 0 the n e be fais as aforeſend 
trvebve-pence- 5 
634d. item of the * Rental 1686. Vin. Coe, gent. holds 
' as -afdreſaill a meſſuage, backſide and garden, and orchard, by 
e/iimation * "one acre, 'fftuate in the Eaft-flrect, in Horſham, | 
agg one | entire WIR and . e yeary one n 
Wm. Cor ade returns in 57 70, 84, and 89. Pres 
ſentment 18th of | Auguſt, 1697, of the death of William 
Coe, and the ſucceſſion of Robert, his eldeſt ſon and heir. 
Ins 1697, Robert Coe conveys to John Linfield and 
his. heirs, ' all that his meſſuage or tenement, barn, flable, builds 
inge, garden, orchard, gates, and cloſe or craft of land thereto 
adjoining or belonging, containing by eftimation one acre of 
land, be it more or teſs, ftuate, &c. in the Eaft-ftreet, now in 
the ſeveral tenures or occupations of John Ireland, Sarah Car- 
penter, wvidow, and Benjamin Borer, or one of thent, their, on | 
one of their aſſigns, and which was formerly purchaſed by Wit: 
liam Coe, deceaſed, grandfather of the ſaid Robert Cor, of one + 
Richard Francis, EXCEPT and always reſerved out of the 
preſent grant unto the ſaid Robert (ue, his heirs and aſſigns, all 
the before-mentioned Gates, now in the occupation of the ſaid 
Benjamin Borer, or his aſſignee or aſſgntes.— To hold the ſame 
10 him and his affigns for cuer, except as before _— oy 
| Held figns-a return in 1700. 
In 1702, John Linfield conveys by the ſame deferigtigh ta 

Thomas Harvey in fee, with the ſame exception ; who on the 
14th and 15th January 1714, conveys in a ſimilar man- 
ner to Theobald Michel; who on the 24th and 25th of Ja- 
nuary, reſerving a life eſtate to himſelf, conveys in a ſimi- 
Jar menner to Richard Lord Irwin; but afterwards in 
7723, be conveys in ee to Arthur Lord Irwin, _ 

. IP BY. | an 
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and beir at law to Richard, the ſame premiſes wich che DN 
ſame exception, as in the deed of 1697, from Coe to Lins. 8 
field ; and Henry Lord Irwin having ſucceeded Arthur, 
conveyed in 1739 the Ga Place ſeparately to George, 
White for his life, who at a court held on the 2d of, 3 
April, 1741, was admitted to the ſame, and did ſealty 
to the Lord. The deed from Edward Dickinſon, Eſq. the 
truſtee in 1766, to Charles Lord Irwin, conyeys' the.croft, 
by eflimation one acre; AND Also, ll that gate place, c. 
The Gate Place was traced as follows; on the 13th. of. 
June, 1702, Robert Cee conveys to John Linkield,, 
all that his GATE PLACE, yards and pitt adjoining and, “ f 
belonging to the meſſuage or tenement, barn, fable Ms: 1 1 
garden, orchard, gates, cloſe or croft of land, ſituate, lying aud. | 
being in the borough of Horſham aforeſaid, inthe in 
now in the ſeveral tenures or occupations of John Pottery 
Sarah Carpenter, widow, and the ſaid John Linfield,. or 
one of them, their, or one of their aſſigus; and which faid, 
Gate Place and backfide was lately rented or uſed by Hong: | 
jamin Borer, carpenter, for a timber yard. ö 
From this it was argued for the petitioners, that the Ga - 
being expreſsly conveyed in the firſt deed from Coe to 
Linfield, before they are excepted, the exception was void, 
in law; and to this point was cited Dyer 264, and. Co. 
Litt. 47. a. The Gates therefore paſſed to Linfield by the . 
_ firſt conveyance, and the ſecond. conveyance of them was 
only to make an occaſional vote, and was therefore merely 
colourable and void. But as the ſame doctrine applies to 
all the ſubfequent conveyances which are made in the ſame 
form, it follows that the property came to Mr. Dickinſon, 
and from the Irwin family to the voter without any ſevere . 
ance. The ſeiſin of Lady Irwin being proved, as to. 
part of the property by the payment of rent, ſuch as it * 
is in. law a ſeiſin of the whole. 
On the other hand, two objections were taken to the vote . 
| It, That the entirgty of the burgage had been deſtroyed 
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by the exception of the Gates; and adly, That the proper- 
ty was not what is defcribed in the roll of 1611, as Beatrix 
Conftable's.. As to the firſt point, the general doctrine infiſt- 
ed upon by the petitioners, was but faintly denied; al- 
though Shepherd in his Touchſtone, ſays, 7 i, ſazid ſuch 
an exception is void; ſeeming to intimate a doubt of the 
_ univerſality of the propoſition. But it was urged that 
courts. of juſtice always incline to put a conſtruction upon 
' deeds which ſhall give effect to every part of them; and 
that this conſtruction in the preſent caſe might eafily be 
derived from the apparent intentions of the parties con- 
tracting, and their ſubſequent conduct. Linfield, it was 
| ſaid, might have taken the benefit of avoiding the excep- 

tion; but he did not do fo, but acted according to the in- 
. tention of the grant; for after he had conveyed to Harvey 
all the property he had from Coe, he accepts from Coe a 
grant of the Gates, which if they had been formerly granted 
to him, could not have continued to belong.to Coe. If this 
be confidered as an explicit declaration of Linſield's title, 
it ought to bind thoſe who claim under him, and therefore 
the Irwin family can only be faid to have what Harvey 


had, the Gates being derived from Linfie!d, in right of the | ; 


ſecond conveyance to Mr. Hurſt. Accordingly, the Conn- 
ſel for the Sitting Members proceeded to prove the adverſe 
poſſeſſion of Mr. Hurſt, by Mr. Medwin, who ſaid that he 
knew theſe Gates which front the Eaſt- ſtreet, and lead to a 
flaughter-hbouſe, The whole is now occupied by Philip 
Chaſemore, from whom he had received an arrear of rent 
for Mr. Hurſt (but fince the election) and had alſo, at 
Chaſemore's defire, repaired the premiſes : the rent is be- 
tween thirty and forty ſhillings a year. It was alſo proved, 
to identify the ſpot, that man had theſe Cages be- 
fore Chaſemore. 

As to the other ground of objection, it was ſaid, that 


this burgage could not be referred to Beatrix Conſtables, 
| | which 


n The vote was decided to bg 
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1 was in truth the Perry * for which John Raw- 
linſon voted for the Sitting Members (fee bis vote). 
This was denied by the counſel for the petitioners ; and 
it was urged by Mr. Partridge in his reply, as to the firſt 
objection, that Hurſt*s deeds ought to have been produced, 


that the Committee might ſee whether he claimed rent for 


the Gates, as tenant in fee, or by ſome other title. It was 
alſo obſerved, that the receipt of rent-after the election, a 


GOD. 


4. John Dendy jun, band to vote ts all that meſs. 
7 or tenement lately rebuilt auith the barn, gardens, &c, 
called Bous xEs, avhich ſaid premiſes are fituate, Sc, in the 
Scar folkes ; and are burgage lands, held of the borough and 
manor of Horſham by the ancient yearly rent of one billing and 
fixpence, conveyed to him on the 7th and 8th of June 1799 
by Lady Irwin for their joint lives. 

Theſe premiſes were referred to the tenth and Jo 
entries on the roll, under the title Scarfolkes. 

And that the aforeſaid Thomas Lyntott likewiſe 'bolds 4 
certain tenement being a burgage, containing one meſſuage, one 
barn, one fable, one garden, and three acres of land, with the 
appurtenances late BOUR Es, by the rent by the year, ein 45 
above, 1 2d. 

And that the aforeſaid Thomas Maye likewiſe holds ene 
piece of a garden late parcel of the ſaid tenement, being a portion 
of a burgage by the rent by the year, payable as above, Gd. 

By a deed to lead the uſes of a fine in 1694, Richard 


King takes an eſtate in fee of Bourne. (Mary his wife joins 
ing in the conyeyance) and ſigns areturn in 1669, In 1684 


the return is ſigned Richard King, ten. and Richard King, 


gent. ; in 1695, Richard King alſo ſigns; and alſo in 170%. 


In 1710 and 14, Thomas King figns ; and in 1721, conveys 
to Richard Williamſon for his life, all that meſſuage, garden, 
and backſide called or known by the name of Bournes. In 1789, 
by a decd to lead the uſes of a recovery, Richard William- 


56 As E 1 


fon of Horſham, a reciting himſelf only for 
and heir at law, and alſo deviſee in tail general, named in the 
laſt ill and teſtament of Richard Williamſon late of Hor. 
ſham, aforeſaid, hollow-turner, who was a nephew and de- 
viſee in tail general of Thomas King late of Horſham afore- 
faid, hollow-turner, deceaſed, conveys al! thoſe two meſſuages 
or tenements, ſometime since repaired, and heretofore one meſſuage, 
tenement, barn, gardens, orchards, lands, and premiſes, with 
their and every of their appurtenances, commonly called or known 
by the name of Bournes, &c. which are burgage lands, held of 
the borough and manor of Horſham aforeſaid, by the yearly rent 
of one billing and nine-pence to Richard Troward, to make 
him tenant to the præcipe; and as to the premiſes,” to the 
uſe and behoof of Lady Yiſcounteſs Irzvin, her heirs and 
aſſigus for ever. The recovery was afterwards — 
as above. 
Mr, Ellis deſcribed the premiſes to confiſt of three acres 
beſides the houſe. He remembered them occupied by 
Williamſon as the owner, before he fold them to Lady | 
Ira in; but this he collected cnly from the deeds; He alſo 
remembei ed them in the occupation of Williamſon's bro; 
ther; but he bad received no rent for them froui the preſent 
tenant, Williamſon, | 
Upon theſe facts it was argued againſt the vote, that no 
connection was proved between Mary the wife of Richard 
King and the original owner of Bournes. Since that period 
the ſimilarity of name was all that could be relied on. But 
ſuppoſing Thomas King to have had Lintot's eſtate in 1714, 
the deduction of title ſince is extremely imperfect; for he 
conveys to Williamſon merely a life · eſtate, which muſt have 
determined long ſince, and cannot be enlarged by the recital 
of a deed in 1789. The wills there recited ought to have 
been produced. The preſumption in favour of the poſſeſ- 
fion of the Williamſons is therefore deſtroyed by the pro- 


duction of the firſt conveyance to them; and as the rent 
| mentioned 
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— in the reeovery is one ſhilling and nine · pence, 
whereas the original rent was only one ſhilling and ſix- 
pence, the tenements muſt be ſuppoſed to be different, 
no addition having been proved to be made to Bourness _ 

But in favour of the vote it was ſaid, That no objection. 
was made to the burgage in 17 14, that a variation in the 
rent was not of itſelf ſufficient to deſtroy a burgage, if the 
unity of the poſſeſſion has remained. A liability to pay the 
lord's quit-rent is enough; beſides, the Committee may 
preſume that ſome other plot of burgage ground may have 
been added to what is deſcribed in the two entries on the 
roll, ſo as to increaſe the rent three-pence ; And the Wil» 


liamſons being in poſſeſſion is 2 20 2 evidence of the | 


beſt title. Decided 
GOOD. 


9 . Beige  Elwin's vote was brought forward by the 
petitioners to cut down that of Drew Michel, given for the 


| fitting members. He tendered to vote for a burgage tene- 


ment paying a rent of three-pence, ſituate in the Scar- _ 


folkes, heretofore parcel of a meſſuage or tenement and premiſes, | 


commo iy called or known by the name of BARN HOUSE, &c. 
The entry is the fifteenth in that diviſion on the roll; but 
the rent is there fixpence, The burgage, as appeared by 
a preſentment of the 26th July 1693, read from. the book 
entitled Burgus & Manerium, &c. was divided into two parts 
by Thomas White the elder, who conveyed the ſouth part 
to John Hargrave in fee ; and the other to his ſon Thomas 


White, each of them paying three-pence. This alſo ap- 


peared by a marginal note in Mr. Dickinſon's hand-writing, 
Hargrave ſigns returns in 1702, 5, and 13. and ſoon after 
conveys his part to Arthur Ingram, Eſq. who in 1736 con- 
veys to Henry Lord Viſcount Irwin. Lady Irwin's ſeiſin 
was proved by the * of rent. The vote was admit- 
ted to be | 
BAD. | 


6. Samuel 
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6. Samuel Tobe claimed to vote for all di a 
er tenement <vith the garden and appurtenants thereto belonging. 
formerly knotus by the name of the $1 Ak, or by whatſoever name, 
Sc. being in the bouth.ſtreet, Ec. which ſaid premiſes art 
burgage, c. by the yearly rent of four-pence, conveyed to him 
by Lady Irwin for their joint lives. The entry to which 
this was referred is the firſt in South-ſtreet ; and that T h. 


mas Shepherd, Gent. and Maria his wife, in right of her the 


faid Maria, hold to them and the heirs of the ſaid Maria, of the 
faid Lord in free burgage, one mcſſuage, one barn, one garden, 


' and one orchard with the afpurtenants, being a portion of a bur- 


gage by the rent by the year, to be paid at the ſame feaft fours 


pence. ; 


Mr. Ellis ſaid, he hin ts rent for” Lady Irwin. 
Fromthe book intituled Burgus& Manerium, &c. two entries 
were read, the firſt in 1650, That Nicholas Shepherd holds 
the ſame premiſes that are deſcribed in the roll of 1611; 
and the ſecond in 1678, That John Rowland holds the 
fame, called the Star, and lately purchaſed from Nich. Shepherd. 

The identicy of the premiſes was aſcertained by meſne 
conveyances which brought them to the Irwin family; 
only in the conveyance of 1734 from Mr. Eversfield to the 
Hon. Arthur Ingram, the word þrewhouſe is ſubſtituted in 
place of barn, and Mr. Ellis in deſcribing the premiſes ſaid, 


they conſiſted of a houſe and other buildings, a brewhouſe | 


and garden ; and that there was an orchard adjoining, which 
he remembered part of the Talbot. This furniſhed the 
counſel for the fitting members with an objection to the 
entirety of the burgage ; for they denied that the word ap- 


| purtenances in the deed to the voter would convey a barn and 


orchard ; and it was not to be preſum:d that the trees in 


| the latter were grubbed up, as that would conſtitute waſte | 
by tending to deſtroy the evidence of the identity of the 


land. But, on the other hand, it was infiſted that the gene- 


ral name of the Star was a ſufficient deſcription to paſs all 
| | the 


* 
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F diere or parcel of garden ground, commonly called, Sc. Pa ren- 


the premiſes; Why that i it was bur a fair 1 that 
in the lapſe of time the trees might be cut down or decay, 


eſpecially as no account is, given of the ſeverance of the or- 
chard, that any perſon i is entitled to the ſeparate occupation 
of it, or that it exiſts * all. e to be 


S000. 
7. Janics Holroyd 00 to vote 15 all that ab 1 


INGS, in or near the Eaft-fircet, in the occupation of Fohn 
Taylor. Mr. Ellis deſcribed the premiſes yoted for to lie 

between Gilham's and Hollandſcroft, and to conſiſt of about 
a quarter of an acre. The gth entry on the roll in Eaſt» 
ſtreet to which it was referred, does not ſay what it conſiſts 
of; but a conveyance in 1713, from John Bridger to Rich - 
ard Vincent, deſcribes what was formerly Patchings to con- 
tain by eflimation two-acres, be the ſame more or leſs, being balf 


a burgagè, by the yearly rent of fixpence. Vincent is preſented 


at the next court, and ſi gus returns in 1713 and 14. There 
was a queſtion about his title in 1715, but next year he 


_ conveys to John Middleton the ſame premiſes; and in 


1737 John Middleton and Charles Eversfield convey. to 
Henry Lord Irwin along with other premiſes (in, all five 
burgages and a half) two crofts and one garden called Elliots 
and Patchings, containing by eſtimation four acres of land; 
more or leſs, lying and being near the ſaid tenement called Git 


 ham's, The variancg betw een the deſcription of Mr. Ellis 


and of the deeds being inſiſted _ the vote was in Lp re- 
ply admitted to be 
; | 5 BAD. 


. Samuel Walker tendered to vote for all thoſe ſeveral 
meſſuages or tenements, backſides, barns, and buildings, formerly + 
part of the Wonder, or Talbot Inn, late in the occupation of | 


| Edward Dubbins, and others. Admiued to be 


90 Bab. 
*F 82 Ednerd 
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9. Edward Cotes alſo tendered for part of the Talbot; 


* 


and his vote was alſo admitted to be BAD. 


to. William Froward tendered to vote te for all that meſs Þ 
ſuage or tenement, barn, buildings, garden, orchard, backſide | 3 
with the appurtenances, ſtuate, Ec. in the Scar folkes, n near to the 5 
waſte ground there, commonly called the Green, aud bounded as 
Follows : towards the old gaol on thi caft part thereof ; and the © 
tenement or backſide, _— cates the New Gaol, on the weſt 
part thereof. | 
Mr. Ellis ſaid, he has ts the Seth which are Lady 
Irwin's) called Snelling's Moore. There is another Snellings, 
called Waterton Snellings, The late gaol lies between them. 
Referred to the twenty-fourth entry under the title Scar- 
| folkes; and that Fohn Pylfould liletuiſe holds one meſſuage 
and garden, <vith the appurtenances called Snellings (in the map 
SNELLINGS-P1LFOULD) being à portion of @ burgage by the 
rent by the year, at the ſame fraſt, ad. 
Ia 1646 James Pilfould covenants to ſtand ſciſed of theſe 
premiſes to himſclf for life, remainder to his wife, remain» 
de” to his heirs in ſpecial tail, remainder to his heirs what- 
ſocver. He appears to have ſigned returns in 1678, 9, 80, 
and 1710; and the eftate came by one of his daughters to 
Edward Moore, who figned returns in 1734, 35, and 36; and 
in 1738 conveyed (with the deſcription of the deed to the 
| voter) to Henry Lord Irwin in fee. Decided to be 
GOOD. 
11. Philip Maio tendered to vote for all that me/* 
| ſuage or tenement and premiſes formerly called or known by the 
names of BALDWYNS AND APSLEYS or by avhatever name, 
Fc. as the ſame is divided from the north part of the ſaid g | 
Suage or tenement and premiſes, Ec. in the Scarfolkes. 
Referred to the thirteenth and fourteenth ei tries on the 
roll, under thy title Scarfolkes. | 
Ard that Foln Ravenſcroft, gent. likewiſe gold o one ve meſſuage 
end gardes ith the 8 * called BAL YN8, being 4 


; Sag portion 
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portion ofa Jurgiie by the rent by the year payable as above, 3d. 
Aꝛd that the ſame Jobn Ravenſcroft likewiſe holds one 


garden, being a portion of a burgage called REBEL U the rent 


by the year, payable as above, zd. LORE 

Buy a deed in 1654, Matthew Jewer and 0 * with 
convey to Michael Woodgatein fee all that maſſuqge or tenement 
and garden plot, with the appurtenances in the Scarfolkes,&c. in their 
own occupation, being the ſouth part of. a meſſuage or tenement and 
garden which Miſtreſs Iſabel Suirs, late of Honſta m aforeſaid, dr. 
ceaſed, mother of the ſaid Joan, bought and turchaſed of Hall Ra- 
wenſcroft, and bequeathed to the ſaid Joan, which ſaid granted 
premiſes are called by the names of Baldwyn's and Apley's, This 
ſouth part was traced to Abraham Newham in 1690, 
who ſigned a return in 1695, and whoſe name is on the pol! 
of 1714. And in 1720 Abraham Newnbam, ſon and heir 
of Abraham Newnham, of Horſham, and Sarah his wife, 
covey the ſame to the Hon. Charles Ingram, the father of 
Charles Lord Viſcount Irwin. 


As to the north part in 1679 (a) William Daniel conveys 
to John Machell allthat the north end or north part of a meſſuage 
or tenement, garden,orchard, and backfide, commonly called or known 
by the name of Baldrayn's and Apſiey's ; as it is now divided, ſepas 
rated and feued out from the meſſuage common! ly called the ſouth 
part. EXCEPT and always reſerved out of this grant all that piece 
or parcel of ground, containing in length from eaſt to weſt 3 rods 
and 6 feet of afſiſe, and in breadth from north to ſouth 26 feet and 9 
mches, parcel of the aforeſaid garden and backfide, at ' the north end 
thereof. * 

Theſe deeds conveyed only 58 Va meſſuage or tenement, 
but Ralph Joanes, who was called by the petitioners, ſaid, 
that about ten years ago there were two old houſes on 
Baldwyn's and Apfley's (which lie to the ſouth of Barn- 


| houſe) which he was employed to pull down; they were 


ſeparate tenements, and from their appearance he thought 
they were built at different times ; which indicated as the 
petitioners argued, that one belonged to each burgage, and 


6.) Produced by the Petitioners. 


E that 


32 cs E L. 


that the houſes nc the burgages They a are ere, 


tenements now. 
. Againſt the vote the counſel for the fitting members pro- 


40 a conveyance from William Daniel to William Anſell, 
dated in 1678, of the part excepted in the deed of 1679, 


being the north end of a certain garden or bac hide belonging to the 
north part of a tenement call Baldwyn's and Apſtiey' s, which ſaid 
north part, &c. is a portion of aburgage and payethyearly,&c. four- 


pence. In this deed the rent is apportioned between the 
parties, each of them being to pay two pence. 


They alſo read three entries from the burgage liſt, taken 


in 1741, by which it appeared that the burgage had been 


Jplit, and that two pence was paid for what was called 
Baldwyn's and Apſley's; two-pence for Baldwyn's, and 


two. -pence for Apſley's. Before the laſt deed and entries 


were read, the counſel for the petitioners inſiſted that Bald- 
wyn's being to the {outh of Apſley's, Baldwyn's was diſ- 
tinctly enough conveyed by the deſcription of the /outh part 
of Baldwyn's and Apſley's ; eſpecially as Newnham had 
voted for it in 1696. But not being able to trace the boun- 
daries of the two burgages, or to account for the diviſion 
of two rents of three-pence each, mentioned in the roll of 


1611, into a rent of four pence, and three of two N the 


vote in the reply was but 
SLIGHTLY INSISTED ON. 


12. Fillew Riokwoed tendered to vote for part of the 
north part of a meſſuage formerly called apc oe s and 


Apfley's. Admitiedto be \ 


* BAD. 
13. Abel Varſh alſo tendered to vote for part of the north 


part of Baldwyn's and Apley' s : And his vote was alſo ad- 


mitted to be 
2 BAD, 
14 and 1 8. Foſeph Denniſon and Edward ON ten- 


dered 


. 
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deted to vote for parts of Holbroot's in the Scarfolkes. 
Their votes were admitted to be a Y 

16. John Muzzell tendered to vote for premiſes called 
Marchants, or the Bell, in South-Street, held of the Lord, 
F &c. by the rent of two-pence, formerly the eſtate of Wil- 
liam Woodman, and having a meſſuage i in the. occupation 
of Timothy Shelley, Eſq. on the ſouth, and a meſſuage in 
the occupation of Lintott, patten- maker, on the north. 

This was referred to the laſt entry but one in . 
Street, where Henry Fegſt is 8 as WY half a bur- | 
gage, rent 6d, " | 

By the deeds, &c. produced, it 3 that Richard 
Hedger had an eſtate named Marchants, and ſigned ſeveral 
returns between 1669 and 84. In 1714 Robert Hedger 
(who had alſo figned returns) conveys part of Marchants, 
or the Bell, to William Woodman, who figned a return in 
1721. Woodman had the whole in 1723, and figned ano» 
ther return in 1727; ſoon after which he conveyed to 
Richard Worthington, who conveyed to the Hon.. an 
Ingram. 

The counſel for the petitioners not whe able to prove 
by the deſcriptions of this eſtate, in the ſeveral deeds they 
produced, that it was the ſame as Fegſt's on the roll, the 
vote (notwithſtanding that John Muzzel, the father, had 
voted from 1763 to 1783) was admitted to be 

| BAD. 
N. B. In a paper intituled Horſham Court Baron, 10th Fuly 
1702, there was the following entry: We alſo preſent that 
Robert Hedger is heir at law to Richard Hedger de- 
e ceaſed, who was a burgeſs of the ſaid borough, for a cer- 
© tain burgage tenure held of the ſaid borough. by the 
* yearly rent of two pence ; 4ut ave cannot particularly deſeribe 
tee the ſame—preſent in court, admitted and ſwore fealty.“ 
There is alſo an entry to os effect, in the 18 vol. Journ, 


p. 174. | 
G 2 As 


„ ie 


A4 the diſcuſſion of the fullowing burgage was much impli« 
cated with that claimed by Middleton Onſlowe, Eſq. 
pe Hall now confider them together. 


17. Charte Smith of Horſham tendered to vote in right of 
all that meſſuage or tenement, with the garden, orchard, and 
backſide thereunto belonging, called by the name of Smallwells (in 
the map SNELLING's STONE) lying in the Scarfolkes, being 
half a burgage, held of the Lord, &c. by the yearly rent of fi- 
pence, qwhich formerly were in 1 the tenure of Philip Holland and 
Henry Gravelly. 

This burgage was traced up to the 23 Hen. VI. Anno 
1444, when four perſons who are there mentioned, grant 
by indenture to Richard Smallwell, and Matilda bis wife, 
unum tenementum cum gardino adjacente cum pertinent ſuis in 
| burgo de Horſham, ſituat inter tenement? Willi D'ni ex partibus 0c- 
cident” et boreal, et tenement” Walteri Hokkendens ex parte oriental” 
et regiam aream apud boleplace ex parte auſtralt; which tene- 
ment they lately had by the gift and feoffment of William 
Snellinge, The grant is for the life of the longeſt liver, re- 
- mainder in tail to Richard Snellinge ſon of William, remain- 
der to John Snellinge, his heirs and affigns for ever. In 
1586, Henry Snelling conveyed to Richard Heyburn in fee, 
all that, &c. called Snellings, filuate between a tenement and land 
of William Hurſt, called Okendens, on the parts of the Weſt and North, 
and the tenement of William Greenfield on the Eaft, and a vacant 
Not of ground called Bull Place, on the South. 
By a deed poll of feoffment with livery of ſeiſin indorſed, 
in 1606, Robert Stone conveys to his ſon Henry, Snellings 
as above deſcribed, reciting that he had purchaſed the fame 
from Richard Heyburn. . 
21. Entry on the roll of 1617, title Scarfolies, And that 
Henty Stone likewiſe holds ts him and his heirs, of the Lord aforeſaid, 
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ene meſſuage, one . and backfide, late Snellings, bing half 4 
burgage by the rent by the year, &c. fixpence. 
In 1613, Henry Stone conveys to William puttock in fee. 
And in 1613 Puttock's executors, reciting that he died, 
e in fee of two tenements and gardens with the appurte- 
nances called Snellings, ſometimes Smallruells, lying, &c. between the 
tenements and croft of land belonging to John Nye gent. called 
 Grandford's, late Hurft*s, on the partof the Weſt and North, William. 
Greenfield's on the Eaſt, and Bull Place on the South, and had be- 
queathed that the ſame ſhould be ſold, &c.; convey the 
faid premiſes to Ralph Heath, and Also in conſideration of 
10l. all ſuch interefl and term of years which they have yet to come 
as executors of the ſaid will, of and in a certain piece of ground, 
containing by eftimation 59 feet in length and 27 in breadth, which 
one John Leigh by his indenture, dated the 6th of July, 16 James I. 


did demiſe and grant unto the ſaid William Puitock for the term of 


41 years. 
. In 1626, Nicholas, ſon of Ralph Heath, conveys math 
ſometimes Smalkvells, to Peter Waterton, who by a deed of 
the 20th Auguſt, 1674, appeared to have ſold the premiſes, 
deſcribed as all that meſſuage or tenement, garden, and backfide, - 
formerly two tenements, commonly called Snellings, ſometimes Small. 
zvells, to John Waterton, who mortgaged them to Peter. 
In 1740, William Waterton, heir at law of Thomas Wa- 
terton, and the executors of the fame Thomas Waterton, re- 
citing his will, convey to Henry Lord Viſcount Irwin 41. 


* 


tat PART of a maſſuagt or tenement, garden, and backfide, toge. 


ther with the vote and ether the privileges and appurtenances to the 


ſame belonging, being burgage tenure, commonly called or known by 


the name of the Snellings, ſometimes Smalhuells, or by whatſoever 
other name, &c. which was the efate of the ſaid Thomas Waterion at 
the time of his deceaſe, in the tenure of Philip Holland and Henry 
Gravelly, 

The name of Thomas Waterton appears on the poll of 
1714. From this evidence it was argned by the counſel for 
the petitioners, that the entire burgage of Smallwells, or 

G3 | Snellings, 
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Snellings, had been clearly traced to- the Irwin carol, and 
that the piece of ground 59 feet by 27, was ſomething ex- 
trinſic and not a burgage ; a preſumption which they ſaid 
was corroborated by this circumſtance, that the name of 
' Onlow, though the family is conſiderable, does not appear 
on the poll of 1714. They accounted for the part of the te- 
nement conveyed in the laſt deed, by ſuppoſing that the 
old houſes had fallen down, that one was built which ex- 
tended beyond the limits of the burgage, and that only that 
part was conveyed to which the vote was annexed. 

On the other hand, the counſel for the fitting members 
denied that the whole of Srellings or Smalkvells belonged to 
Lady Irwin, relying on the conveyance in 1740 of part of a 
meſſuage, &c. with the vote, which they ſaid betrayed the un- 
derſtanding of the parties that the whole was not conveyed. 
Having thus attempted toinvalidate the vote of CharlesSmith, 
they proceeded io eſtabliſh that of Middleton On/lowe, by 
proving that his burgage was diſtinct from Suellings. They 
referred it to the twenty- third entry in Scarfolkes (the next 
but one to that of Henry Stone) which deſcribes the hold» 
ing of Thomas Patebinge, and read the two entries and the 
. leaſe, which here follow, to ſhew that the Watertons had 
the fee of Srellings, and took a leaſe of Patchinge's bur gage 
from the Onſlowe's in 1699. They alſo accounted for Da- 
niel Onſlow, ſon of Richard, not ee in 17 145 by POYng 
that he was not then of age. 

Roll 1611. Aud that Thomas PATCHINGE likewiſe bold 
one curtilage incloſed with pales, late Pennycodes, lying towards 
the aforeſaid burgage of William Greenfield on the eaſt part, and to 
the tenement of the aforeſaid Henry Stone on the ſouth-wveft and north 
parts ; the ſame cartilage being a portion of a burgage by the rent 
by the year, at the ſame ſcaſt, ad. 

« Burg' et Maner.” 16 Octr. 1650. And that Peter Mater. 
ton likewiſe holdeth one meſſuage, one garden, and backſide, lale 
Snellings, being half a burgage, and payeth therefor yearly ſix+ 
pence, 


Tr Mw. 


| « Rental 
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«Rental 1686. John Waterton holds, as aboveſaid, a meſſuage 
called Snellings in Horſham, late Peter Waterton's, * half a bars 
gage, and payeth therefor yearly fixpence.. 

Leaſe, 10th November, 1699. Richard Owaſlow "of 
Warnham demiſes to John Waterton of Horſham, currier, 
for 1000 years, all that piece or parcel of land, containing Ly ellimation, 
in length 50 and 9 feet, and in breadth 20 and 7 feet, with the ap- 
purtenances; Thich ſaid piece or parcel of land is accounted one half 
burgage (a), being burgage tenure of the borough of Horſham, and 5 
paying yearly, by reaſon thereof, fixpence : and late was incloſed 
within the backſide of Peter Waterton of Hor/ham aforeſaid, and is 
bounded on the north and weſt parts by the garden of the ſaid Peter 
Waterton, and by the now dwelling-houſe ofthe ſaid Peter Waterton 
on the highway on the ſouth, and by certain lands called Ochen« 
dens, late the gaol, now in the occupation of Richard Luckins on the : 
caſt; and which ſail parcel of land is now in the occupation of the 
ſaid John Waterton or his afjigns ; paying to the ſaid Richard Onf- 
low, his heirs and aſſigns, at his dwelling-houſe at Warnham, the 

yearly rent of one billing and. ſixpence. 

In April 1791, Thomas Waterton, in conſideration of 
three guineas, ſurrendered to Middleton Onſlow, only ſon 
of Denzil, the leaſe of the premiſes deſcribed in the laſt deed, 

Theſe facts (excepting g the aboye ſurrender) were pre - 


5 ſented by the homage in 1788, and Middleton Onflow, 


Eſq. was thereupon admitted a dogs of the n.. 


| /a) One balf burgage, Se. This is clearly a ee of the leaſe. 
The Watertons pollelling Snellings in fee, and Patchings by leaſe (of 
which Puttock end his executors had a prior term) together with the in- 
conſiſtent evidence of Thomas Waterton, was the origin of ſome confufion 
in inveſtigating theſe two burgages, which was increafed by the leaſ: of 
1699, deſcribing Patchings as half a burgage, paying ſixpence rent (the de- 


 cription of Snellings) ; whereas Patchings is deſcribed in the ſurvey of 


1611 as a portion held by the rent of two · pence. But the boundaries in 
that leaſe agreeing ſo well with thoſe laid down i in the ſurvey, ſeem to 
aſcertain the local nation and identity of this ſmall burgage, and to 
prove that it was entirely diſtin from the e which aſterwards 
came to Stone, | 


G4 } Mr, 


ons os 5 

„ CASTS 
Mr. Medwin acknowledged that it did not appear that 
either Richard or Denzil Onflow were admitted to this 


burga ge. 


The counſel for the petitioners denied the ſeiſin of Mr. 


Onſlow of this ſmal! burgage; and to diſprove it, called 
Thomas Waterton, who gave à very confuſed evidence. He 


ſaid his father was in poſſeſſion of it, and paid no rent be- 


cauſe it was his own; but acknowledged afterwards that he 
had heard Mr. Onflowe threaten to diſtrain if the rent was 
not paid ; that it was paid, and a receipt given. He himſelf 
had never been in poſſeſſion, but had paid rent for it (which 
was proved by a receipt dated 1783) becauſe Mr. Qnflowe 
promiſed he ſhould have it from feaſt to feaſt. He only 
claimed this ſmall piece of ground, which at one time 'he 
called Snellings, otherwiſe Smallwells, and at another part of 
Snellings, although at other times he ſaid it was fenced off 
and ſeparate from Snellings : He thought he was intitled 


to it by the leaſe, which he found amongſt his father's pa- 


pers; he ſaid, he and his mother were diſpoſleſſed of it by 
arbitrary power, and that it was fold in a clandeſtine man- 
ner by an old lawyer at Guildford. One Cooper had been in 
poſſeſſion of it about forty years, and under him one Thorn- 
ton: he had not received rent from either. He accompa- 
nied Mr, Onflowe, about fifteen years ago, to demand rent 

both of Cooper and Thornton, but they refuſed to pay any. 


It was therefore argued for the petitioners, that the ad- 
miſſion of Middleton Onſlowe, and the payment of rent by 


| Waterton, were contrived merely for election purpoſes. 
That Cooper by his refuſal to pay rent had an adverſe poſ- 
ſeſſion, which enabled him to take advantage of the lapſe of 
time ; and that the Downton Committee had decided, That 
a poſſeſſion which would bar an ejectment would ſupport a 

vote, * ſaid the n power, of which Waterton 
complained, 
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complained, was n the Haves and * of: a decla» 
ration in ejectment; ſo that his title was as bad as his con 
ſeſſion. 

On the other hand it was argued, that jag vote did ak 
depend on the occupation of the property, but on the inhe- 
ritance of the fee. That Mr. Onflowe had done all he could, 
by claiming and receiving his rent (ſmall as it was) from 
the lefſee ; as he could not bring an action for the rent 
againſt Cooper, except the whole term had been affigned to 
him, which did not appear to be the caſe. It was alſo faid 
that a quo warranto ſhould have been applied: for, as the * 
voter had been admitted into a corporate office. 

No expreſs determination of the Committee, as to the 
vote of Middleton Onflow, appears on the minutes; but 
many of the members declared, that the adverſe poſſeſſion of 
Thornton and Cooper was fuch as to deſtroy the vote. T 
have therefore conſidered it as batt i in the ſtatement of the 
numbers, page 34. 

The vote of Charles Smith was decided to be 
GOOD. 
18. John Ireland tendered to vote for all har field, croft, or cloſe of 


land, being part of- certain lands and hereditaments in Horſham, 


called Grandfords, Ockendens, and Maſcall's Garden, and called or 


known by the name of the Hop Garden, containing by eflimation, three * 


acres, more or leſs, in the occupation of Libitter, now of Richard 
Wilhamſon. 


This was referred to the nineteenth entry on the roll, 
And that John Nye, gent. holds to him and his heirs, &c. a certain 
tenement, being one entire burgage, containing by eflimation four 


acres of land, with the appurtenances in two crofts called OcKEN- | 


DENS, one having a certain narrow way, being a waine-way (in 
the Latin una cum vinella} leading from the King's . there 
Into the ſaid croft, by the rent, Sc. 12d. | 


Mr. Ellis ſaid he had always remembered a wain-way 
from theſe premiſes, which were called the Hop Garden, 
into the Scarfolkes. Several deeds were read to prove the 
nn of the burgage; but Mr. Mills in ſumming up for 


i 


— 


Was 
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the ſitting members was ltopt, by the Committee obſerving 
that beſides the variance in the quantity of the land, the 


; . wain-way, which was part of the ancient burgage, was not 


included in the conveyance to the voter. And in the reply 


10 vote was but 
FAINTLY. INSISTED ON. 


19. e Roberts tendered to vote for à piece of ground, being 


an orchard adjoining to the dwelling-houſe, former! ly of Henry Hill, 


in Eaft-Street, &c. called Broadbridges. 

This was referred to the fourth entry on 1 the roll, — 
Bennet is ſtated to hold a meſſuage, backſide, and garden in 
Eaſt-ftreet, rent four-pence.' By entries in the book, intitu · 
led Burg. et Van. it appeared that Matthew White had this 
eſtate, rent four-pence, in 1680 from William Mill, who the 
year before purchaſed from Philip Chaſemore. But the 
conveyance to Lord Irwin in 1748, was only of an orchard, 
being parcel of a meſſuage, Wc. rent two-pence, The vote 


| NOT INSISTED ON. 
20. John Craz, ge tendered to vote for to acres of land, being an 


entire burgage, in North-Street, in the occupation of William Ellis, 
E/q. iate the eſtate for life of Geo. Waller, Eg. 


- Referred to the fifth entry in North-Street, where Slater is 


ſaid to hold the GzorGE, late Bottinge*s. But this entry 
deſcribing the burgage to be a meſſuage with barns, &c. and 
four acres of land, and a deed of feoffment with livery of 
ſeifin in 1555, from Thomas Broadbridge to John Botting, 
deſcribing it alſo to contain a meſſuage, &c. and four acres, 


the vote was admitted to be 
BAD. 


SITTING M EMBERS POLL. 


21. Middleton On/lowe voted. for ParTcaincs, as deſcribed 
in the twenty-third entry of the roll in Scarfolles, An ac- 


count of the title is given under the vote of Charles 88 
| AD. 


22. . Stedman had a conveyance from Sir Henry 


Fletcher in "Is of all that meſſuage and garden fitua'e in 
Nen. 
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North Hreet, &c. formerly the eftate of Richard Lintott, Eſy. and 
now in the occupation of the Revd. Mr. Tredcroft, being one entire 
burgage, &c. by the rent of one ſhilling 6 aj; to which erte 
his admiſſion correſpondet. | 

Referred to the laſt entry in Searfolkes, and that „. Pas- 

cras likewiſe holds one meſſuage and garden, with the appurtenan- 
ces, being half a burgage, late parcel of Butler's . a the 
rent by the year, &c. 6d. 

Preſentment 15th Oct. 16 50, * the ſame John Lintott lle 
wiſe holdeth one meſſuage and garden, with the appurtenances, being 
half a burgage, late parcel of Butler”s eforeſaid, by the yearly rent 
of fixpence, | 

John, Richard, and Henry Lintott appeared to have figned 
many returns from 1661 to 1749; and it appeared by the 
general burgage lit” that Henry Lintott had ſucceeded 
Richard in half a burgage, called part of Butler's, 

Mr. Hurſt faid, he remembered Mrs. Cheynel, who was 
his godmother, occupying a houſe, coach-houſe, ſtable, gar- 
den, and two fields, about an acre each. The fields adjoin 
on the north to Brewhouſe Mead. (which he apprehended 
to be part of the Gaol Lands); and on the weſt to part of 
Mr, Smith's Paddock, which he alſo conſidered as part of 
the Gaol Lands. Mrs. Cheynell's premiſes were before oc- 
cupied by Bernard Lintott, who, he had heard, pulled down 
ſome houſes which ſtood where Mr. Tredcroft's coach- 
| houſe and ſtable now ſtand, - He always underſtood. that 

theſe premiſes were of burgage tenure ; and confidering 
their ſituation and the.courſe the jury took in making their 
preſentments in 1611, concluded they were the burgage 
deſcribed in the roli as belonging to Pancras, He ſaid the 
jury muſt have come from the RedLion at the ſouth end of 
Scarfolkes, and have proceeded northwards to Barnhouſe 


{a} This recital of the rent ſeems to have been taken fromthe rental 
of 1686 ; which it bas been obſeryed increaſes the amount of the rents. 
der Bachelor ſenior, vote 33. 


1 
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on the weſt fide of the ſtreet. They then appear toy | 


eroſſed the road at Beanbridge, and entering Mr, Smith's 


_ paddock, to have taken Pollardfcroff, or Watering-pond 


| field, and to have returued on the eaſt ſide of the road to 
the twenty acres called the Gaol-houſe and Land; and 
laſtly to have preſented the burgage in queſtion. | 

The fame premiſes were conveyed with a larger deſcrip- 


tion to Bachelor, ſen. as appeared on the production of his 


deeds. Bachelor ſeniors vote was afterwards abandoned; 
but the counſel for the petitioners inſiſted, that the commit- 
tee, being in poſſeſſion of his deeds, ought to give them 
their legal effect; in which caſe the burgage would appear 
to be biſected. As the committee ſeemed to be clearly 


of this opinion, I have conſidered the vote of Stedman to be 
: BAD. 


- 03» . William Lamb voted * a conveyance from Sir 

Henry Fletcher of all that croft of land lying next to Beanbridge, 
containing by eftimation two acres called nn being 
half a burgage rent, ſixpence. 

Referred io the ſeventeenth entry in ScarfolFes ; and that John 
Lyntott, the ſon of Richard Lyniott deceaſed, likewiſe holds one croft 
of land next to Beanbridge containing two acres, with the appurte- 
nances, called Steedſeroft, being half a burgage, by the rent by * 


year 6d. | 
A fimilar entry was read from the book intitled, * Bur- 


gus et Manerium,” of the 15th October 1650, which had 
the following PRs note : Now in Mr, Wicker's 
Park,” | 


in 1661, 78, 79, 80, and 89. 
Richard Lintott ſigned in 1695, 1700, 1702, 7 and 8; 


and in 1710 conveyed to Henry Groombridge all that eroft 


of land with the appurtenances, commonly called or known 
by the name of Steedſcroft, containing by eſtimation two 
acres more or leſs, being burgage-land, held by the yearly 
rent of fixpence ; and now in the poſſeſſion of John 87 * 


By original returns, John Lintott appeared to have ſigned | 
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Eſq ad hing near Beanbridge, and bounded as followeth ; that 
js to ſay, on the weft to the Queen's highway, leading from Horſham- = 
borough to the bowling-green ; on the ſouth to the lands of John 
Everſett, Eſq. ; on the north io lands of Arthur Rowland, Gent. ; 
and on the eaft to other lands of the ſaid Richard Lintoit; the 
conveyance was by leaſe and releaſe, the leaſe only was 
produced, but it appeared that Groombridge's purchaſe 
was preſented at a court baron, held 28th Aug. 1710; and 
he ſigned a return in 1721, and twice in 1727. On the 
4th of Aug. 1710, he conveyed the premiſes by leaſe to 
Richard Lintott for ninety-nine years, determinable on his 
death, by the ſame deſcription and boundaries. 

By the aſſignment of a leaſe in 1751 of Pollardſcroft from 
Sophia Eversfield to John Wicker, it appeared that the 
lands of John Lintott, afterwards of Barnard Lintott, and fince of 
Henry Lintolt, were on the ſouth of Pollardſcroft. 

- From the burgage liſt of 1741, the two following en- 
tries were read: 24 Item, Rowlands (a) Edward Dick- 
inſon, Eſq. Pollardſcroft, or H. Groombridge, Watering- 
pond-field.” 25th Item, © Richard Luthin (a) — H. 
Lintott, Eſq. Stcedſcroft half a burgage—Beanbridge, 6d.“ 

It was admitted that the preſent Lady Fletcher was the 
only daughter and heireſs of Henry Lintott, Eſq. | 

Mr. Hurſt ſaid, he appreherded that the ſtream which runs 
under Beanbridge paſſes through Steedſcroft; that it was tbe 
next to the bridge and to Pollardſcroft; and that Denniſcroft 
lay to the ſouth. He did not pretend to know it by meets 
and bounds, but had collected his information from the re- 
cords of the borough, He had alſo underſtood from his 
father, that Rowland's lands lay to the north of Steedſ- 
croft, His father rented Deniſcroft (which he imagined 
to contain two acres) of Lord Irwin, at the time that Mr. 
Wicker occupied the land adjoining. This, his father told 
| wy was Lintotts, which he remembered from a circum- 


(a) The old name. 


. cs 1. 


flance which he 3 of cattle breaking from the one 
ineloſure to the other. Deeided to be GOOD. - 


24. John Rawlinſon had a conveyance from Mr. Hurſt of all thoſe 
four ſeveral meſſuages or tenements, with the gardens, yards, back- 
Ales, and appurtenances thereunto belonging, lying and being in the 
North- fireet, now in the ſeveral occupations of Thomas Jones, Eli- 
2abeth Terry, Edward Clarke, and William Potter, all which ſaid 


' premiſes were heretofore the eflate and inheritance of Edward Rur- 


nell, deceaſed; and by him fold and conveyed to Henry Griffith of 
Horſham, mercer, deceaſed, who in his life-time ſeitled the ſame 
pon his ſon, William Griffith, as appears in and by the laſt will 
and teftament of the ſaid Henry Griffith, bearing date the 14th 
March 1746, and were grauted and conveyed by the ſaid William 
Griffith and Henry Griffith of Horſham aforeſaid, mercer, unto the 
faid Robert Hurſt and his heirs, by indentures of leaſe and releaſe, 
bearing date 28th and 29th Aug. 1788; and which ſaid premiſes 
are burgage tenure, and held of the lord of the ſaid borough of 
Horſham, by the yearly rent of fixpence. 


Referred to the holding of Beatrix' Conflable in Faſt- : 


ſtreet, which was ſaid by the counſel for the petitioners to 
be Coe s, but by the counſel for the Sitting Members to be 


PERRY PLACE, which was proved to be in the occupation 


of the perſons mentioned in the deed by Richard Catpen- 
ter. The entry is, Aud that Beatrix Conflable likewiſe holds one 
meſſuage and bac ſſide, garden, and orchard, by eflimation one acre, 
wwith the appurtenances, "I one entire us by the rent by the 
year, Sc. rad. 

In the book, intituled “ Burgns & Manerium, &e, there 
was the following entry of the 16th Oct. 1659 + And that 
likewiſe Lucy Coe holdeth one meſſuage, garden, backfide, and ort 
croft of land, containing one acre, called Perry Place, being an en- 
tire burgage, by the rent by the year, to be paid as RR teuelve- 
pence. 

By a deed of feoffment with livery of ibo indorſed 4d 
March 2657, William Coe of .Clifford's Inn, conveys to 
Wm. Jenden 1 in fee, in conſideration of 8ol. / that meſſuage 
or tenement, garden, g orchard, aud cloſe of land thereunto adjoin- 

ing, 
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ins, with the appurtenances, containing in the" whole by eftimation 5 
half an acre, more or leſs, commonly called Perry Place, tuate on 


the eaſt: ſide of the frreet, commonly called the North-ftreet, betwees 


the lands of John Michel, Gent. heretofore Robert Tredcrofts, on the 
north and eaft; and the lands of Brian Foyce on the ſouth, being re- 
puted a whole burgage of the borough of Horſham, and paying 
twelve-pence rent by the year. | 

William Jenden figned returns in 1661 and 69; and by 
a ſimilar mode of conveyance in 1652, granted the ſame 
premiſes in fee to Thomas Smith, deſcribing them as ſituate 
between the lands and tenements, late of Henry Nye, Gent. deceaſed, 
and formerly of John Michel, Gent. lying on the north and eaſt. 
The lands formerly of Brian Foyce, and now or late of Richard 
Barnard, lying on the ſour; and the highway leading from the 
market-place of Horſham to Rougheye, lying on the weſt. 

Ia 1679, Thomas Smith, by leaſe and releaſe, conveys 
the ſame premiſes by the ſame deſcription to Matthew White, 
who ſigned returns in 1679 and 80. No farther account 
was given of the burgage till 1728, when Edward Burnell 
(whoſe name appeared on the poll of 1714 as voting for 
Mr. Charles Eversfield and the Hon. Arthur Ingram) by 
leaſe and releaſe, reciting that he had purchaſed the pre- 
miſes above deſcribed of Robert Gardener (who ſigned returns 
in 1721 and 27) ſettles the ſame (in truſt) upon Henry and 
Elizabeth Griffith, who was one of his daughters, for their 


lives, and the life of the ſurvivor; remainder to William 


Griffith, one of their ſons, remainder to Henry Griffith, his 
heirs and affigns, for ever. 

Henry Griffith ſigned returns in 173 and 36, and wil- 
liam Griffith in 1761 ; and in 1788 William Griffith and 
his brother Henry Griffith, eldeſt ſon and heir at law of 
Henry Griffith, convey to Mr. Hurſt the premiſes as de- 
ſeribed in the conveyance from Mr. Hurſt to the voter, and 
a fine was levied thereof. wy 

There was an intermediate conveyance from Mr, Hurſt 
to we. bY hite in 1799s F who in 1789 re- conveyed. 


Mo NF. 


Mr. Medwin proved the execution of the deeds by Mr. 
Hurſt, and the receipt of rent for him; but on a ſubſe- 
quent day the counſel for the petitioners read an entry 
from the book, Burgus & Manerium,” dated the 5th 
Oct. 1683, That Matthew White, zuſo held a meſſuage and garden, 


with a croft of land, called Perry Place, had aliened the meſſuage 


and garden io Robert Gardener who was admitted, and the rent ap- 
 Portioned, ſixpence. T his ſeverance not bein 8 accounted for, 
the vote was given up, as 
| BAD. 

25. Thomas Griffith voted in right of all that meſſuage, with 
the garden, &c. by eſtimation one rood of land in the North-flrett, 
&c. now in the tenure of William Weller or his under-tenants ; all 
rich premiſes were heretofore the eflate and inheritance of Henry 
Griffith, late of Horſham, mercer, deceaſed ; and aſter his death, 
Harry Gtiffith, his eldeft ſon, wwas admitted a burgeſs of the ſaid 2 


rough in right tlereoſ, at a court baron held on the 2 7th Tune 174 7. | 


The ſame being burgage tenure, and holden of the bord at the rent of 
fexpence. 


Theſe premiſes were © conveyed to the voter by Robert 


Hurſt, Eſq. to whom they were conveyed in 1988, by 


William Weller. Mr. Ellis ſaid, they lay to the north- 


eaſt of Perry Place; they were not referred to any entry 
on the roll for a feoffment with livery of ſeiſin, being 
proved from William Weller to Mr. Ellis of a flip of 
ground, forty-four feet by five, occupied together with the 
other premiſes by Weller, and now incloſed in Mr. Ellis's 

garden, the vote was EY admitted to be 
BAD. 


26. James Waller voted for part of Holbrooks. 325 2882 


to be 
BAD. 


27. Charles Smith of London voted in conſequence of his 


admiſſion to part of the Wonder, or Talbot Inn; and his vote 


wa: admitted to be 
BA. 


28. Richard 
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28. Richard Collins alſo voted for part of the Talbot, 

and his vote was alſo admitted to be 
| BAD. 

29. a Phillips, had a > GIS dated in May 
1790 from Mr, Hurſt, of all that piece or parcel of burgage- 
ground, being an orchard, fituate in the Eaft- rect, Sc. in the 
occupation of Henry Cook, heretofore the eſtate of Samuel White, 
Gent. being burgage tenure holden of the Lord, &c. by the yearly 
rent of tavo+pence. In conſequence of this leaſe the voter 
had been admitted at the ſpecial court baron, holden on the 
17th and 18th of May 1790. William White's conveyance 
to Mr. Hurſt in 1789 was produced, and recited, That the 
above premiſes were heretofore the eflate and inheritance of. 
Samuel White, Gent. and upon his deceaſe deſcended and came 
to Thomas White, his coufin and heir at law, who Was the 
grandfather of William White, father of William White, party 
to the deed. 

At a court baron, holden 2 5th Aug. 1788, the Fe 
preſented, That it appeared to them from a rental of this bo- 
rough in the year 1686, that Samuel White, Gent. held freely 
to him and his heirs of the Lord of this borough as of the ſame 


borough, by fealty, ſuit of court, relief, and the yearly rent of 
two: pence, the ſame premiſes as above deſcribed ; where- 


upon the ſaid William White, being preſent in court, was 


admitted a burgeſs, paid relief, and did homage. Mr. 


Medwin, however, acknowledged that he did not recollect 
that there were other admiſſions of perſons of the name of 


' White in the court-books, prior to the year 1788; and Mr. 


Ellis faid, he had never known any one claim to vote for 
this burgage, but had never known a conteſted election. 
The vote was aſterwards admitted to be 

BAD, 


o. Drew Michel voted for the whole of Bar NHOUSE, 
— to him by Mr. Hurſt, who in 1789, purchaſed' 
from William White, who took by the will of the Reverend 
H 85 Thomas 


98 As L 
Thomas White in 1788, all that burgage meſuage, call 
Barnhouſe, ſituate in the Scarefolkes, rent fixpence. But à di- 
viſion of this property having been proved in diſeuſſing the 


vote of A Elwin (ſee and) the vote was 3 


to be 
BAD. 


31. Peter Ducane, Eſq. voted for premiſes conveyed to 
him in 1773 by Samuel Shuckford, deviſee of Timothy 
Shelley, Eſq. ſaid to be RowLawy Woop's, fince Shep- 

| herd's, deſcribed by the ninth entry in South-ſtreet. Muz- 
zel's property was ſaid to be ſituated hereabouts; but the 
deeds being referred to the agents, the vote was afterwards 
_— to be | 
GOOD. 


32. The W William Snith of Thakeham, voted in 
right of a conveyance from Mr. Hurſt to him in 1788, of all 
that meſſuage, tenement, or inn, known by the fin of the Crown; 
and alſo all- that little meſſuage or tenement adjoining the ſouth 
Aide thereof, and now laid to and occupied therewith, together 
with the bac lies, brewhouſe, yards, and other buildings therets be- 
longing ; and alſo all that fable and loft over the ſame, called the 
Upper Stable; and alfy all that little neceſſary-houſe in the yard, ad. 
Joining certain premiſes late in the occupation of William James, and 

now of Tohn Taylor; and alſo all that part of the yard in a direct 
line from the ſouth end of the well which incloſes the yard, late in 
the occupation of William Blake, and now of George Mar/hal Clerk, 
to the ſouth end of tg ſaid ſtable, called the Upper Stable; all which 
ſaid premiſes are together called the Crown Inn, in the South Atrert 
of the borough of Horſham aforeſaid, and were late in the ſeveral 
occupations of John Thomas and the widow Stanford, but now of 
John Mic bens; and alſo, all that meſſuage or tenement, backfide and 
premiſes, ſituate near and adjoiumg to the ſaid Crown Inn on the 
ſouth fide tlercof, and now in the tenure or occupation of the ſaid 
George Mar/hall Clerk, his under tenants or affigns ; and alſo all 
that maſſuage or tenement, Mop, garden, flable, backfide, warehouſes 
and premiſes, ſituate in the Weſt-flreet of the borough of Horſham 


aforeſaid, in the tenure of my Somerſet and of John Lanham ; all 
cui 
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auſuich 8 or tenement are of burgage * being one whole 
axd entire burgage, rent one ſhilling. 

Theſe premiſes were referred to the laſt entry on the roll 
in South-ſtreet : and that Arthur WoopGaTE likewiſe 
bolds one meſſuage with a barn, backſide and garden, to the ſame _ | 
adjoining, with the appurtenances late Allen's, and formerly 
Holbrook's, being one entire burgage, by the rent by the year, 
De. twelvepence, In the book intituled, Burgus et Mane 
rium, &c. there was an entry of the 15th Oct. 1650, That 
John Woodgate, Gent. holds the fame premiſes, being one 
entire burgage by the rent, &c. ſixpence ; after which, but in a 
different hand, there is the following addition, Qg. twelve- 
pence; and in the margin, Nu Thomas Somerſet, the 
Crown,” 

John Woodgate figns returns in 1661 and 6 ; and in 
the laſt mentioned book there is a preſentment, 3 iſt July 

1668, of the death of John, and the ſucceſſion of his ſon and 
heir of the ſame name, aged fifteen, with the following 
entry in the margin, ** Allen, ues Areet, a whole IAG | 
now Thomas Somerſet.” 

In 1684, John Woodgate conveys in general 1 
all thoſe ſeveral meſſuages or tenements, &c. in the occupation of 
John Underwood and William Burrage, to John Somerſet, and Leal 
his wife, and their heirs and aſſigns for ever. And an entry was 
read from a rental 1686, That John Somerſet holds as aforeſaid, 
a meſſuage, barn, garden, and yard, fituate lying and being in 
Horſham, formerly Allen's, and ſince Somerſet's father's, being one 
entire burgage, and payeth therefor yearly, one filling. 

Theſe premiſes by deeds, original returns and preſent- 
ments, were traced to My. Hur, for whom Mr. Medwin 
ſaid, he had received rent. They conſiſt of three meſ- 
ſuages, a grocer's ſhop, ſtables, a yard, out-houſes, and a 
garden; and are well known by the name of Somerſet's. A 
marginal note to the ſurvey of 1650, ſays, That Allen's, 
ac Somerſet's, is the Crown, This vote was decided to be 

600b. 
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The counſel for the petitioners, objected to the 


ſeven next following votes, as given for eſtates 


conveyed by Sir Hen. Fletcher, Bart. who derives 
his title from his wife, who claims under Henry 


Lintott, Eſq.: 


the whole property conveyed to 


the ſeveral voters appearing to be entered in the 
roll of 1611, in one item.  _ 


The entry on the rell to which theſe burgages 


were referred, was the laſt but one in Scar- 


| folkes. And that John Lyntott, fon and heir of | 
Richard Lyntott, deceaſed, holds to him and his 
heirs of the Lord aforeſaid in free. burgage, a 


certain meſſuage, with a certain houſe, called 


the Gaol-houſe, with the barns, backfide, gar YE 


dens, and twenty acres of land, with the appur- 


fienances to the ſame meſſuage adjoining, called 
- Butler's, ſometime the Gaol-houſe and land, be- 


ing five burgages and an half, by the rent by the 
year, at the fame feaſt, five and fixpence. 


The following is the. account given of theſe 


40 


burgages in che Journals of 1715, p- 174. 
To add five others to the petitioners poll, 
« viz. Thomas Huſſey, Edward Stanford, 


„Thomas Swayne, John Hall, and Thomas 


66 


«« Pope, who claimed by titles from Richard 
« Lane” - 

The petitioners counſel produced a copy of 
te a ſurvey of the manor taken in the year 
«© 1650, whereby John Lintott's holding is 


* found to be five ae and an half; and 
WR... in 


* 


— 
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in 168 ja preſentment of Richard Lintott 
as heir of his father John, to three meſ- / 
4 ſuages and certain lands called Gaol-lands, 
rent five and ſixpence, and (dated 11th and 
« 12th Avg, 1713) the ſeveral conveyances 
« for life by leaſe and. releaſe from Rokr 
T intott, under which theſe voters claimed. 
The fitting members counſel obſerved, & That 
« all theſe conveyances were made the fame 


f « day, and objected to them as ſplit votes 
1 « and fraudulent ; and called Robert Lord, 
; Edward Tupp, and Mr. John Wicker, jun. 
| « who ſaid they are tenants to Mr. John Lin- 
« tott, of ſeveral parts of theſe lands, and 
z « do conſtantly pay their rents to him.“ 
F Richard Lintott himſelf was objected to, * that 
x „% he had divided his burgages into ſplit 
e « votes; and having no diſtin& burgagelefr, | 
« had no vote for himſelf ““ ED 
| The decifion of the particular votes by the 
Committee or the Houſe, is not recorded, 
5 but the petitioners for whom theſe votes were 
bh | given, ſucceeded ultimately. 
s In the preſent caſe, the three firſt votes vers 
d mentioned were abandoned in the ſumming 
. up for the Sitting Members; but it was ſaid 
of that, theſe being given up, the evidence of 
Ar Carpenter and Mr. Hurſt (noticed in Lamb's 
is caſe) eſtabliſhed the boundaries of the other 
d four W That burgage or not burgage, 
M 


. was 
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Was 2 1 of e 8 that exi- 
dence of a diviſion of the land forty years ago, 
if uncontradicted, was enough to raile a pre- 
ſumption in favour of thoſe being the ancient 
»-bounds... 

Richard Carpenter, ho was eee years 
of age, ſaid, That he was ſervant 10 Mr. 

+, Wicker, about forty years ago, when the fen- 

ces of the land belonging to him were pulled 
don. It meaſured. about twenty, acres, and 
was in five different fields; they were laid to- 
gether, and he helped to pull down the inclo- 

ſures. One piece was called Great Mead, and 

contained about ſeven acres, There was a 
three : cornered piece of about one acre, called 

Jeremy s Croft ; another three-cornered field, 
which lay to the ſouth, of about three acres, 

but the name of it he did not recollect. Hill 
Field contained about five acres, and Breu- 
houſe Mead about four. That theſe five 
fields belonged to Mr. Lintott, were after- 
wards in the occupation of Mr. Wicker, and 
are now in graſs, and held by Mr. Smith: 
that he did not know Gao! Field or Houſe Field, 
Carpenter was called as a witneſs by the peti- 
tioners. 

William Smith, TY ſaid, he Ps all the 
lands that were in the poſſeſſion of Mr. 
Wicker; but that he had found it impracti- 


cable to trace accurately the diviſions of the 
ſeveral 


| ſeveral burgages. He paid rent for five fields 

to Sir Henry Fletcher. The counſel for the 
petitioners denied that the boundaries were 
ſufficiently proved; but it was unneceſſary for 
the Committee to decide upon theſe vores as 
has already been ſtared, 'the majority being at 
all events with the petitioners. The land con- 
veyed to (a) Ralph Foans was alſo ſaid by the 
counſel for the petitioners to be interſperſed | 


among theſe burgages. 

33- Jon Batchelor, ſen. voted in right of a conveyance from 
Sir Henry Fletcher of all that meſuage, with a backſide and or- 
chard, and croft of land thereunto belonging, called the Houſe Field, 
containing by eflimation two acres, fituate, &c. in the North-ftreet, 
formerly the eftate of Richard Lintott, Eſq. deceaſed, great-uncle of 
Catherine, now lady of the ſaid Sir Henry Fletcher, in the occupation 
of Henry Tredcroft Clerk, being one entire burgage, and held of the 
Lord of the ſaid borough, by the yearly rent of one ſhilling. 

To eſtabliſh this vote was the following extract from a 
paper Intituled. Rental 1686.“ 

The ſaid Richard Lintoit likewiſe holds, as aboveſaid, a meſſuage 
and backſide, with an orchard and croft of land thereunto adjcin- 
ing, containing by eftimation two acres, ſituate, lying, and being in 
Hor/ham, being an entire burgage, late his father's, and payeth 

therefor yearly one ſhilling. The vote not being clearly con - 
nected with the roll of 1611, was afterwards admitted to be 
BAD. 

34. John Batchelor, jun. voted in right of a conveyance from Sir 
Henry Fletcher to him, of all that cloſe or field of meadow, or of 
pafture land, called the Gaol Field, containing one acre and rwenty- 
four perches, fituate in the North-ftreet, formerly the eflate of 
Richard Lixtott, Eſq. being part and parcel of certain lands, called 
Goulde Lands or Gaul Lands, now in the tenure or occupation of Ed» © 
ward Tredcroft. The ſame cloſe or field being one entire burgage. - 
Admitted to be N 

BAD. 
a No. 54. 
VVV 
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35+! Joſeph Borer voted in right of a conveyance from Sir Henry 
Fletcher, of all that parceÞ of meadow or paſture ground, containing 
by eſtimation fiue acres, more or leſs, being part of a certain mead, 
called GREAT MEAD, heretofore incloſed, but now lying open in a 
certain piece of land, called the Paddock, now in the poſſeſſion of 
William Smith, Eſq. aulich ſaid parcel of meadow or paſture ground 
adjoins on the eaft, part thereof to certain parcels of ground, called 
Hy Field and Brewhouſje Mead; and on the weſt part to a certain 
croft of land lying next- Beanbridge, containing by eſtimation two 
acres, formerly part of the ſaid Great Mead, called Steers, otherwiſe 
Steele”s Croft ; and is part of certain lands, called Goulde Lands, or 


Gaol Lands, formerly the eflate of Richard Lintoii „Eig. the ur : 


_ 22 a burgage, rent Os: Admiued to be 
BAD. 

36. "John Burry voted for all that parcel of meadow or paſture- 
ground, called JEREMY's CROFT, containing one acre, three 
roods, andl eight perches, heretofore incloſed, but now lying open in a 
certain piece of land called the Paddock in the North-flrect, now in 
the poſſefion of William Smith, Eſq. which adjoins on the ſouth part 
thereof to a certain parcel of ground, called Brewhouſe Mead; and 
on the north part thereof to Horſham Common, and is part of certain 
lands, called Goulde Lands, otherwiſe Gaol Lands; and was for. 
merly the eftate of Richard Lintott, E J. deceaſed, 

Theſe premiſes were conveyed in July 1788, by Sir 
Henry Fletcher to the Rev. Thomas Hutchinſon, for their 
Joint lives, who in Sept. 1788 conveyed the ſame to the 
voter. 

They were referred to the twenty-fifth entry under Scar- 
folkes, where John Lintott is preſented as holding five and 
a half burgages, of which this was ſaid to be one. 

By the rental 1686, it appeared, That Richard Lintott holds as 
aboveſaid, three meſſuages, and certain lands, called Goulde 
Lands, fituate and being in Horſham, and payeth therefor yearly, 
five Rillings and fixpence. 

At a court baron, held the 24th Sept. 1787, the homage 
confiſting of Mr. Hurſt, Mr. Ellis, and Mr, Pilfold ; at 


'Mr, Wallis's defire (Lady Irwin's agent) preſented, That | 


Lady 


- 
” LY © oY 2 


ir- 


ge 


Lat 


| entire burgage, by the rent of one ſhilling. 


Lady wel who held of the Lord; &c. by a ſuit of 
court and relief when they ſhall happen, and the yearly rent 
of ſixpence, all that croft or cloſe of meadow, fituate in the 
North-flrect of the borough of Horſham aforeſaid, commonly 
called ſeremy's Mead, containing by eflimation, one acre and a 
half, more or leſs, heretofore in the occupation of Fohn M icker, 
the Younger, E/q. being burgage lands, had on the 12thof Fe- 
bruary 1780, conveyed the ſame to Philip Chaſemore, who 
was accordingly admitted a burgeſs of the ſaid borough. ; 
Mr. Medwin ſaid, That Mr. Ellis, who was preſent, be - 
ing interrogated by Mr. Hurſt, ſaid, That he was ſure. the 
premiſes belonged to Lady Irwin; 50 that they lay- in 
Mr. Smith's Paddock. | 3 
A 2uo Warranto was afterwards moved againſt Chaſe. 
more in the zoth of the King, to know by what cali. 
he claimed to be a burgeſs of the borough of Horſham; 
upon which he diſclaimed his beck and WN himſelf of 
all his intereſt in Feremy's lead. 
This evidence was objected to, on 100 ground thu © Lad | 
Irwin's act ought not to prejudice others; but it being an- 


ſwered, That in a burgage tenure-borough, acts done by 


the proprietors of the land are always confidered as affect - 
ing the rights of thoſe who claim to vote under them, the 
objection was not preſſed. This vote was e 

| LEFT UN DECIDED. 


Ee Edward Jt voted in right of a conveyance 
from Sir Henry Fletcher, of all that parcel of Meadow or paſ- 


ture ground called the THREE-CORNER FIELD, containing twe = : 
acres, one rood, and five perches, heretofore cloſed, but notu lying - 


open, upon a certain piece of land called the Paddoth, in the bo- 
rough, Sc. in the tenure or occupation of William Smith, Eſq. 
which ſaid parcel of meadow or paflure-ground is part of cer- 
tain lands called Goulde Lands, or Gaol Lands, and was for- 
mer ly the eflate of Richard Lintott, Eſq. the ſame. being one 


A ſimilar 
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A Smilar preſentment was made of John Goon to theſe 


premiſes as of Chaſemore to Jeremy's Mead, at the ſame 


court; and a fimilar diſclaimer delivered to John Rawlin- . 


fon and Drove: Mitchel, the bailiffs of the borough in 1790. 


LEFT UNDECIDED. 


36. Thomas Knight voted under a conveyance from Sir 


Henry Pletcher, of all that parcel of meadow or paſfure ground 


called BxEwrouss MEAD, containing four acres and twenty- 
eight perches heretofore incloſed, but now lying open on a certain 


piece of land called the Paddock, in the North-ftreet, in the te- 


nure of William Smith, Eſq. which ſaid parcel of meadow or 
paſture-ground adjoins on the ſouth part thereof, on the three-cor- 
ner ground; and is part of certain lands called Goulde Lands, 
er Gaol Lands; and was formerly the eflate of Richard Lins 
tort, Ei. the ſame being one entire burgage, at the rent of one 
aue. 0 | 

LEFT UNDECIDED. 


39. Henry Noldrett voted under a conveyance from Sir 


Henry Fletcher, of all that parcel of meadow or paſture 


ground called u1LLY FIELD, contaiming five acres, one 
 ro0d, and ſixteen perchrs, heretofore incloſed, but now lying open 


in a certain piece of land, called the Paddock, in the Norib- 


rect, now in the tenure of William Smith, Eſq, ; which ſaid 


' parcel of meadow or paflure ground adjoins on the eaſt part 


thereof to certain parcels of ground called Jeremy . Croft and 


| Brewbouſe Mead ; and on the north part thereof to Horſham 


Common, and is part of certain lands called Goulde Lands, or 
Gaol Landi, and was formerly the eflate of Richard Lintott, 


Ei. the ame being one entire burgage, rent one. ſhilling, 
LEFT UNDECIDED, 


; The five following votes for the nitting members 
remained upon the poll unimpeached. They 
were given in conſequence of the admiſſion of 
the voters to the burgages oppoſite their names: 


40. . 
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40. John Pilfold—Hadman' 1 35 8 
41. Robert Hurſt —Parkhurſt, fince Pzrham's, . 
42. Rev. Thomas Hutchinſou—Oſmer's. 
43. Timothy Shelley —Foreman's and F oyce's. 
44- Jobs Smith of Lad Lane—Coote' 8, hnce Nye's. 


PETITIONERS POLL X. 

45, 46, 47. Richard Williamſon, Alexander Luxford, d 
Stringer Shepherd had deeds from Lady Irwin, conveying to 
each of them one ſixth part, the aubole in fix equal parts to 
be divided, of and in all thoſe two fields or eloſes of land for- 
merly but one field, called or known by the name of Biſhop's, ,. 
terwards deals, and afterwards Blackland's, and now or late 
RowLanD's, containing by eſtimation eight acres, in Eaff- 
frreet, referred to the fixth entry in Eaſt-ſtreet ; and that 
the aforeſaid Thomas Rowland likewiſe holds one meadow, con- 
taining by eflimation ſeven acres, with the appurtenances, for- 
merly the aforeſaid Biſhop's, and late Seal's aforeſaid, being fix 
entire burgages, by the rent by the year, & 25 fix Ong . 


votes were admitted to be 
| BAD. | 


"1 1 find i it neceſſary to explain here why I have marked 0 of the 

votes under this claſs (viz. Richard Howes, William Joanes, and Ralph 

Joanes) as left undecided, notwithſtanding they were admitted on the poll, 

and no expreſs determination againſt them appears on the minutes of the - 

Committee. I do not think that that is a ſufficient reaſon for confidering 1 
them as good, partly from rhe evidence given with reſpect to ſeveral of | 

them, but chiefly from the courſe which the Committee took in expreſaly 

deciding fix of the votes admitted on the poll to be good, and paſſing the | 

others by in filence, The plain inference from this is, That the Com- 

mittee thought thoſe votes doubtful at leaft, which they did not decide to 

be good; but if we were to conſider all the votes admitted on the polls 

and not expreſsly ſtruck off by the Committee as good, the determina» 

tions abovementioned, that votes admitted on the poll were good, muſt ap» 

pear unneceſſary ; and it would follow, that the four votes conveyed by | 

| Sir Henry Fletcher were good; whereas it is known that the Committee 5 

did not enter into the diſcuſſion of them and no determination appears on 

the minutes, either — or againſt them. 


48. William a - 


ens 


48. William Foanes, in conſideration of 40l. had a con- | 


veyance for life from Charles Lord Viſcount Irwin, in 1774, 
of all that croft or cloſe of land, commonly called or known by the 
name of Holland's Croft, otherxuiſe the Rackfield, or by chat 

ſoever other name, c. in the occupation of Taylor, fituate in or 

near the Eafl-fireet, being one whole and entire burgage, &c, 

The agent for the petitioners ſtated, that he had no other 
title-deeds to ſupport the vote of William Joanes reſting 
on poſſeſſion for twenty years, which was proved; but he 
referred che premiſes to the laſt entry in Eaſt-ſtreet, and that 


he ſame Edward (Parkhurſt) holds one craft of land, contain- 


ing by eftimation two acres, with the appurtenances called Hol- 


land's Croft, being one entire burgage, by the rent one ſbilling : 


and read the following entry from the rental 1686: Jobn 
Covett, Eſq. bold. as aboveſaid a croft of land, called Hol- 
land's Croft, alias C Husch Crorrt, lying in the Eaft-firet 
in Horſham, by eſtimation two acres, late the lands of Edvard 
Parkhurſt, being one entire burgage, and payeth rent amet 
yearly, one ſhilling. 

The counſel for the fitting members inſiſted that Hol 
land's Croft, which in the rental is called Church Croft, as 
they faid, from the circumſtance of paying ſixteen ſhillings 
yearly to the repair of the church, did not belong to the 
Irwin family, but to other perſons ; to this purpoſe they 
called Richard Collins, veſtry clerk of the pariſh of Hor- 
ſham, who produced an old book, containing an account of 
rents belonging to the church, ar d the churchwardens ac. 
counts in which they charge themſelves with money receiv- 
ed and paid. The firſt article in the book relates to Church 
Croft, but is without a date. The firſt dated entry relat- 
ing to it is of the 14th of April 1611, Edward Parkhurft for 
one year's rent of the Church Croft, ending at the Annunciation, 
ſixteen ſhillings. Of the ſame date there was alſo the follow- 
ing entry: Item, Received of Fohn Rawvenſcroft, Gent. for 

x one 
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un yas ren of the Chak Ot thin was i bis — 
Arten. ſhillings. | 

None of the accounts are figned, but the Parkhurſts 1 

peared to have paid the 168. till 1682, after which Mr. 
Covert pays the ſame ſum for ſeveral years. In 1695 there 
was the following entry: Received of Mr. Bridger for a year's 
rent due from Mr. Sturt's lands, for repairing the clapper at 
Tunbridge, fixteen ſhillings ; which ſum” appeared to have 
been received ſeveral times after, on the ſame account. The 
witneſs added, that his father, who was dead, and had been 
veſtry clerk for twenty years, had told him that the field 
called Covett's or Churchfield, and which is well known by 
the name of part of Sturt's (for he did not know the names 
of Holland's Croft, or Rackfield). was the firſt foot - field 
from Horſham to Chiſworth, Of this Mr. Brooke has 
been the occupier fix or ſeven years. 

Mr. Hurſt confirmed Collins as to the 3 of his 
father, that Church Croſt was the field through which the 
path goes from Chiſworth to the chureh; and ſaid, That 
Sir Charles Eversfield, a ſhort time before his death, had 
conſulted him as counſel, reſpecting a diſpute he bad with 
the church about a demand for the repair of Tunbridge 
clappers, which he wiſhed to reſiſt. He underſtood the 
field he had deſcribed, which lies zear to John Taylor“ * to 
be the field in queſtion, 

By a preſentment in 1693, hoop traced Holland's Croft, 
which was Parkburſt's, to John Covett, Eſq.; and from him 
to his widow, who married Nathaniel Sturt. | 

George Brooke ſaid, "That he occupied the field adjoining 
to John Taylor's land, and to a lane. That a path goes thro? 
it to the church; and that he rents it of Mrs. Eversfie]d and 
Mr, Mark wick. 

On the other hand, Mr. Ellis ſaid, That he had heard 
Taylor's Croft called Holland's Croft; and that Church 
Croft was another name for Elliott's ; but he acknowledged 

| | * 
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be did not know of u derten rent paid for Elliott's to the 
church. There is a hedge between the land of Taylor and 
that of Brook ; through the latter a high road leads to the 
church; but there is none through the former. 

Edmund Moor thought Taylor's was within the borough, 
and Brooke's not, and that the hedge was the boundary; 
but he ſaid, he had never perambulated the bounds ; and 
gave the fame account of tFe road to the church, going 
through Brooke's, which * ſaid was formerly a paved 
| e | 

| LEFT UNDECIDED. 

49. Richard Thornton voted in ri ight of a conveyance from 
Charles Lord Irwin, / all that meſſuage or tenement commonh 


cC.alled or known Zy the name of G11. am's meſſuage, which was 


deſcribed as @ whole and entire burgag:; but a conveyance 
in 1737 from John Middleton and Charles Eversfield to 
Henry Lord Viſcount Irwin, .deſcrib:ng Gilham's as contain- 
ing by eftimation three acres, beſides the meſſuage, it was ap- 
parent that the burgage had been pl, and the vote was 
given up as a 


N. B. See the tenders (not brought l of John 
Plumer and Richard Champion. 

50. John Dendy, ſen. voted for the petitioners 3 but his 
deeds being called for, his vote was immediately acknow- 
ledged to be 
BAD. 

51. John Smith voted in right of a conveyance in 1754 
from Henry Lord Viſcount Irwin, of all that piece or parcel of 
meadow ground lying in the North-flreet of Horſham, called 
Perry Place, otheraviſe White's Fields, containing by eflima- 
tion four acres, more or leſs, being one burgage, c. The 
counſel for the petitioners, when called on to produce all 
deeds, &c. relative to this vote, ſaid, That they would not 


attempt to trace the burgage to the roll of 1611 ; but they 
; read 


bo * — ——— — — 
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\ 
BAD. | 
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read the - following entry from the book intituled, Burgns ba: * 
Manerium, &c. of the 5th of October 1683, with an inten- 
tion to apply it to this burgage, or to deſtroy the entirety 
of Rawlinſon's, No. 24. The homage preſent, That Matthew 
White, «who held a meſſuage and garden, with a croft' of land, 
called Perry Place, had aliened the ſaid meſſuage and garden to 
Robert Gardener, who is 8 and the rent - per 
ace. as 
7 Theſe premiſes were traced to the Irwin family from 
1727, when Mary Savage who was deſcribed in a deed of 
that date to be niece of Matthezv White, joins in a convey- 
ance of them to John Wicker, On the other hand, the 
counſel for the Sitting Members averred, That this ground, 
thought locally fituated within the boyough, was in truth 
held of the manor of Rougheye ; to prove which, they called 
Mr. Hurſt, ſteward of the manor, who produced the ma- 
nor books, and ſaid, that there were to his knowledge free- 
holds of that manor interſperſed among the burgages of 
the borough of Horſham. He then read preſentments of 
alienations tb and receipts of rent from moſt of the perſons 
whoſe deeds were produced'for the petitioners : the deſerĩp- 
tion in theſe generally was a parcel of land called the Crofts, 
or a ( reſt in the back lane, or in the North»ſtreet. He ſaid 
he had lately received rent from M.. Ellis as ſteward of the 
manor of Rougheye, who at firſt heſitated, but complied 
with his demand when he ſaw the books, and Mr. Hurſt 
declared that he was willing to try the queſtion' by an ami- 
cable diſtreſs : he could not however fay but that Mr. Ellis 
might have paid the rent for part of White's Field, which 
he deſcribed as a meadow containing only three acres and a 
half, lying in a ſtreet ſometimes called Eaft, ſometimes 
North-ftreet, adjoining to land, now Sadler's, zon the ſouth x 
on the weſt to the Back-lane ; and on the north to what 
has been already deſcribed as Perry Place. Admitted to be 
| 3 BA. 


112 CAS E,. 1 ; 
S832. William Scutt voted in right of a conveyance | Cu 
| Charles Lord Viſcount Irwin in 1768, of all that meſſuage or 
tenement, barn, garden, and premiſes, with .the appurtenunces, 
commonly called Rye's Garden, which was referred to the 
following entry on the ol of 1611, . the ſeventh in 
Scarfolkes. 70 
. And that Henry Patchinge e bolds one ns with 

- the appurtenances, LATE BARKER's, being a 8 of a_bur- 
gage, by the rent, Sc, two-pence. + 

In 1642 Thomas Patchinge enfeoffed John G ?rime: of all 
- that meſſuage or tenement and garden, with all and fingular the 
appurtenauces lying. together, and ſituate between the garden, 

| ſometime Agaſic i, and now of Henry Waller, on the part ſouth; 
tte meadow of the ſaid Thomas Patchinge called Randolfe's on 
the part of the weſt and north ; and the king's highway leading 
from the market-place of Horſham towards Warnham on the 


eaſt part; which premiſes are called or known by the name of 


Nye 's Garden, and ſometimes were of Fohn Rye, &c. except- 
ing always one piece of ground with the appurtenances, being a 
portion of a burgage, and containing in length from eaff to 
. weſt forty-eight feet of affize ;. and in breadth from the ſouth to 
the north twenty feet of afſize ; and bounded to the ſaid garden of 
tbe ſaid Henry Waller on the ſouth, to the ſaid meadow on the 


weft, to the.refidue of the ſaid premiſes before mentioned to be 


| conveyed, on the north, and the ſaid highway on the eaft, as the 
meeting and | bounding do ſhew, &c. 


The premiſes were conveyed with this exception til 


1689, when Thomas Pearſon (having conveyed them with 
the exception the year before to John Edwards) conveys to 
the ſame Edwards the excepted part; and in 1727 Thomas 
Lee, ſtating himſelf to be deviſee of John Edwards, conveys 
to John Ingram the whole premiſes as above deſcribed. 


There was indeed a variance in the boundary deſcribed _ 


in a deed of 1673 from that deſcribed as above in 1642, the 


premiſes being there ſaid to abutt on the garden and back- 
. 9 5 ſide 
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fide of Henry Waller. This gave the counſel for the 
Sitting Members occafion to argue, that ia all probability 
the piece excepted had been turned into what was called the 
backſide. To this the counſel for the petitioners anſwered, 
That as the whole of Rye's Garden was conveyed ſo long 
ago to the voter, and no account was given by the other fide 
of this piece, the Committee ought to preſume that the en- 
tirety of the burgage had been reſtored, as the deed of 1689 
ſeemed to intimate. It was alſo obſerved in the ſumming 
up for the Sitting Members, That Lady Irwin's ſeiſin had 
not been proved: to which it was anſwered; that proof of 
that fact had not been required; and that there was a pre- 
ſumption in favour of theſe voters who had been admitted to 
poll, and whoſe votes were only to be defended inaſmuch as 
they were attacked; whereas the titles of thoſe whoſe votes 
had been rejected, muſt 11 eſtabliſhed in every point.— 


Decided to * 2 


$3. Charles Dendy appeared to have a conveyance gn 
Lady Irwin, dated 1780, of all that meſſuage or tenement, 
barns, building, Sc. and two cloſes of land, containing by efti* 
mation t1v0 acres, more or |, eſs, fituate in the North-ftreet, com- 
monly called the Scarfolkes, and known by the ſeveral names of 
William Beſt's tenement and C hampenny*s, formerly the eftates 
of Theobald Michell Clerk, c. being burgage tenure, and held 
of the lord of the manor, &c. at the yearly rent of ſixpence, 
and late in the occupation of Shelley, Gent. No far- 
ther evidence was given as to this vote. The counſel for 
the petitioners acknow ledged that they could not find the 
burgage on the roll of 1611, and the vote was afterwards 


admitted to be | 
BAD. 


54+ Ralph Foanes voted in right of a conveyance from 
Charles Lord Irwin in 1768, of all that meſſuage or tenement 


called the Old Gaol, or the Gaoi-houſe, or by whatſoever other 
| 3 1 | 5 name, 


— 


— 
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name, & gc. together with @ certain building called the Outlet, 


thereunto adjoining ; and all the ancient pile of fone-building 


beretofore ufed for a common gaol, or ward for priſoners ; and 
all other the premiſes, c. abutting eaft on a certain ſtreet cal. 


led the Noribiſtreet; weſt on certain lands heretofore of Richard 


Penfold; ſouth on a place called the Gaol-green ; and north on 
certain lands late of John Lintott. 
| This was ſaid to be one of the five and a half burgages of 
John Lintott, deſcribed in 25th entry in Scarfolkes ; and the 
counſel for the petitioners, though they ultimately gave up 
the vote, infiſted that the premiſes were part of the twenty 
acres which belonged to Lintott, and being to be deducted 
from them, left the other burgages in ſtill greater confuſion 
and uneertamty than before; they therefore ſaid, they did 
not regret the loſs of this voter, as he SW ſo many of 
his enemies in his fall. 
The following evidence was adduced as to this burgage, 
a leaſe and releaſe 1659, by which Richard Luckins con- 
veys to Nich. Beard and John Blackthem, for a term of 
years by way of mortgage, all and every that his meſſuage or 
tenement, Gant or Gaol-houſe, ſituate, c. near unto, or ofpoſite 
the George Im or tavern, late of Henry Yates, Eſq. deceaſed, toge- 
ther with a certain building called the Outlet, adjoining thereto ; and 
all and every that antient pile of ſtone building, formerly uſed for a 
common gaol or ward for priſoners ; together alſo with all and 
every the well, and ine garden, one flable; and all that one Gate- 
houſe of and belonging to the ſaid meſſuage, and part of the gaith 
gate-room and bachfide ; that is to ſay, from the pofts of the ſaid gate- 
room adjoining tothe barn of the ſuid premiſes ; and alſo abutting and 
arjoining to or near a certain lane or highway, called the North 
Frreet, leading from the marhket-houfe of Horſham aforeſaid, towards 
Rougheye on the eaft ; to certain lands and tenements, being the lands 
- of Richard Pilfold, on the æueſt; io or near a certain highway, or void 
place, called the Gasol. green on the ſouth ; and to certain lands and 
tenements of John Lintott, part and parcel of the premiſes called tht 
Old Gaol on the north, as the ſeveral metes and boundaries do mort 
Mainly divide them, together with all ways, &c. as they were parti. 
cularly contained, ſpecified, and confirmed in one pair of indenture! 
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of bargain and tale, bearing date the 0 — 2655, be» 


tween the ſaid parties. 
On the 5th of Oct. 1683, the . e That 


Richard Luckins, who held of the lord, &c. by fealty, &. 
and the yearly rent of one ſhilling, a meſuage and backſide = 


called the Old Gaol, lately died thereof ſeiſed; and that 


Richard Luckins of full age is his next heir; who was AC» 


cordingly admitted, 

Mr. Ellis ſaid, the premiſes Dn to the voter went 
by the name of the Old Gaol, and he underſtood, but did 
not know for certain, that the jailor lived there. They are 
partly in Scarfolkes, and partly in North-ſtreet, The 
counſel for the Sitting Members reſted- on the defect in 


tracing the burgage, but denied that {if it was a burgage) | 


it was auy "et of Lintort's holding. | p 
LEFT UNDECIDED. 


5 5. Jobe Michel had a conveyance for life, from Charles 
Lord Viſcount Irwin in 1774, of all that meſſuage or tene- 


ment and garden, together with a certain plot of ground, called or 


known by the name of the Burgage Plot thereunto belonging ; and 
upon part of which the ſaid mefſuage lands, formerly part of the 
teuemert called or known by the name of THE RED L1ON, or 
Puffsherne, or by whatever other name, &c. fituate in the Weſt- 
Arect, and now or late in the occupation of William Gilbert, &c- 
which ſaid premiſes are a portion of a burgage, and holden of the 
Lird of the ſaid borough at the yearly rent of two-pence. 

Referred to the fourth entry under the title Scarfolkes ; and that 


Dumas Pike likewiſe holds another adjoining piece, in length tæuenty- 


fix feet, and in breadth fix feet, being a portion of a burgage, by the 
rent, &c, two-pence. The original Latin is Quod T. P. fimi- 
liter tenet aliam inde peciam longitudine, &c. which being 
read, ſome converſation aroſe as to the propriety of the tranſ- 
lation, The Counſel for the Sitting Members obſerved, 
That if this holding of Pike's had been part of the Red 
Lion (the whole of which they ſaid Mr. Medwin had) the 

I 2 expreſſion 
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expreſſion of the roll would have been pecia or parcelP pre 


dlicti tenementi, as in the ſecond preceding entry: but Mr, 
Fonblanque quoted the ſtatute Weſt. 3. the expreſſidn of 


which is, quod de cetero liceat unicuique libero homini terra. 


ſuas ſeu tenementa ſua ſeu partem inde ad voluntatem ſuam ven- 
dere, and the uſual entry in court rolls, oblit inde ſefitus, to ſhew 
that the word ind muſt be conſtrued of it, i. e. of the Red Lion. 

The counſel for the petitioners then produced a deed of 
feoffment with Jivery of ſeiſin indorſed 8 Aug. 1631, by 


which Martin Pike conveys to John Pike in fee, all that meſ- 


ſuaye or tenement and garden-plot thereunto adjnining or belonging, 
 wvith the appurtenances, now in the occupation of Edward Helder, 

fituate in the W:ſt- fireet, late parcel of a tenement in the ſame bo- 
rough, called or known by the name of the Red Lion, and bounding to 
the refidue of the ſaid tenement called the Red Lion on the north, to 
the tenement of Edward Pike on the eaſt, to the tenement of Nicholas 
Sturt on the weſt, and the highway leading from the market-place of 
the ſaid borough to Lincrofi on the ſouth. 

15 Oct. 1650, John Pike was preſented to a portion of a 
burgage, deſcribed as in the roll of 1611 : from the book in- 
tituled, Burgus et Manerium, 

The next deed produced was a conveyance by way of ſet- 
tlement, dated 1 March 1675, whereby John Pike, ſon of 
John Pike, and Thomas Pike, eldeſt ſon and heir of John 
Pike, convey to Richard Hobbs and Frances his wife, al 
that meſſuage or tenement, garden and bac hide, lying and being in 
the Arecet called the Weſt-ftreet, in the borough, &c. now or late in 
the tenure or occupation of James Baker or his aſſigns, with all and 
fingular the appurtenances, and was heretofore parcel of a tenement 
called the Red Lion, and formerly Puffsherne's, and is bounded as 
followeth ; That is to ſay, to the garden now belonging io the Red 
Lion on the north, to the king's highway leading from the market- 
Place, &c. to Lincroft on the ſouth, to the meſſuage or tenement be- 
longing to Richard Wood, and formerly to Richard Sturt, now in the 
occupation of Richard Groombridge on the weſt, and to the meſſuage 
or tenement now or late of Thomas Cooper, and before Edward 

Pike's on the eaft, which ſaid gramed premiſes were heretofort the 
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eftate of John Pike, deceaſed ; and by his laſt will and teflament de- 
wiſed to the ſaid John Pike, party hereto. Habend' to the grantees 
and the ſurvivor of them and their iſſue; and in default of n iſſue, 
to the right heirs of the ſaid Richard Hobbs. 

Probate of a will of Lydia Bythewood, 2d of Aug. 1720, 
in theſe words: I give and bequeath all my meſſuage or tene- - 
ment, backfide, garden, burgage ground and premi/es, with the ap- 
purtenances, ſituate, c. in the Weſt-fireet, &c. unto my loving 
huſband Samuel Bythewood, for and during the term of his natural 
life; and after his deceaſe I give and deviſe the ſaid meſſuage, &c. 
(as before unto the right heirs of me the ſaid Lydia Bythewood. _ 

Next a deed of 1749, conveying the ſame premiſes as 
laſt deſcribed from the heirs at law of Lydia Bythewood to 
John Wickliffe, Gent. who afterwards declares the pre- 
miſes to have been parchafod.? in truſt for Lord Viſcount a 
Irwin. 

The deſcription of the conveyance in 1766, from Mr. 
Dickinſon, truſtee of Henry Lord Viſcount Irwm to Charles 
'Lord Viſcount Irwin, is the ſame as that of the deed to the 
voter. ö 

It was admitted that the Red Lion ſtands at the corners 
of Weſt-ſtreet and Scarfolkes ; and Mr. Ellis ſaid, That 
the premiſes conveyed to the voter were in a direct line 
with and at the weſtern extremity of Mr. Medwin's pre- 
miſes ; but the garden is larger than the 22 deſcribed in 
the rolls of 1611 and 1650. 

For the Sitting Members it was ſaid, That PR 
more than deeds ought to be required by the Committee, 
before they could decide this to be the burgage deſcribed 
in the fourth entry on the roll: That the eſtate had not 
been accurately traced beyond Richard Hobbs, and that the 
firſt conveyance deſcribed the burgage to contain a meſſuage, 
and garden plot, which could hardly exiſt on twenty-ſix 
feet by ſix, the deſcription of the Roll. On the other hand, 

it wag inſiſted, that a regular title had been deduced fob 
I 3 Pike 
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Pike to Lady Irwin; and as the land was — next to 
Mr. Medu in's premiſes (the reſidue of the Red Lion) the 
preſumption was irreſiſtible that it was the Meck, con- 

tended for. Decided to be 

GOOD. 


55. Richard Howes had a conveyance for life from 


Charles Lord Viſcount Irwin in 1774, of all that meſſuage or 
tenement and backſide, with the appurtenances, fituate in the North- 
. Frireet, Sc. late in the tenure of George Holmes, and now or late of 
William Dean; which ſaid meſſuage and premiſes is one whole and 
certain burgage, holden of the chief lord or lords of the fee, Y the 
feveral and accuſtomed rents and ſervices, 


Referred to the ſecond entry in North-ſtreet ; and that 


| the aforeſaid Jumes (Veraye) and Dionifia likewiſe hold one meſ- 
ſuage, one horſe-mill, with a backſide and garden adjoining, with 
the appurtenances, being a burgage, by the rent by the year tæuelve- 


pence. 


following entry was read, under the title North-ſtreet, 15 
Oct. 1650 :—And that Mary BookER, widow, likewiſe holdeth 
one meſſugge, a late mill, backfide and garden to the ſame belong- 
ing, being one entire burgage, rent one. ſlilling. 


There is another entry in the ſame book of the 5th of 


OA. 1683. The homage preſent, That Join Booker, able held one 
meſſuage and backſide adjoining, on the north fide of the King's 
Head, deviſed the ſame to George Booker and his heirs ; wvho is ad- 
mitted. 

Tue Counſel for the petitioners (after A that 
the firſt entry in North · ſtreet, deſcribed the King's Head; 
and the third the Chequer) called Mr. Ellis, who ſaid, 
That the premiſes occupied ſometime ago by George 
Holmes, conſiſt of a houſe, brewhouſe, ſmall ſtable, and 
garden, about the ſize of the Committee Room; and that 
he had always underſtood that they lay between the Che- 
quer and the King's Head, and adjoined to thoſe bur- 
gages ; but he never recollected any veſtige of a mill. 


_ 


From the book intituled Burgus et Manerium, Ge. the 


The 
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The only other evidence produced was a conveyance in 
1720, from Charles Eversfield, Eſq. to Arthur Ingram 
(afterwards Arthur Lord Irwin) in fee of all that his meſ- 
ſuage or tenement, garden, backſide, and premiſes, being a bur- 
gage tenure, ſituate in the North Arret, formerly the eflate of 
John Booker, and by him given by will to George Booker, | 
The counſel for the Sitting Members remarked, That 
there was a great chaſm in the dęduction of the title, that 
the horſe- mill was omitted in the conveyance to the voter, 
and the garden in the deviſe to Booker; which, as the pre- 
miſes were ſo ſmall, made it probable that they were con- 8 
veyed to others. | 

The counſel for the' petitioners replied, That the horſe- _ 

mill might have decayed ; and reſted on the ſituation of 

the premiſes ſurrounded, by the two above mentioned bur- 

gages. The vote was | | 
| LEFT UNDECIDED- 

57. William Hardes had a conveyance from Lady Irwin of 
all that meſſuage or tenement, with te appurtenances heretofore 
called or known by the name of Blake's, and ſometimes Booler's, or 
by whatſoever, &c. ſituate in the Eafl-flreet, in the occupation of 
Robert Grace, holden, &c. by the yearly rent of one filling. 

Referred to the third entry in Eaſt-ſtreet ; and that the 
aforeſaid Thomas Rowland likewiſe holds one meſſuage, one barn, 
backſide, and garden, formerly Bis hop's, and late Seale's, being 
two burg ages, by the rent, &c. two /hillings. 

By a deed of feoffment with livery of ſeiſin, jndorked 
4th of June 1634, John Rowland conveys to Robert Parre, 
in fee, all that meſſuage or tenement, and barn, two gardens, and 
one croft of land adjoining to the ſaid meſſuage ; all which premiſes 
are parcel of the lands and premiſes which Thomas Rowland, fa- 
ther of the ſaid John, bought and purchaſed to him and his heirs of 
John Seale and Mary his wife, late of Horſham aforeſaid, deceaſed ; 
and which lands and premiſes, the ſaid Thomas Rowland, among 
other lands and premiſes, did give and bequeath (22 of Jan. 16157 


. tothe ſaid * Rowland, as by his laſt will, Dc. and are now in 
14 the 
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the occupation of the ſaid Robert or his aſſigns ; and are ſituate, Cc. 
having the king's highway, leading from the market-place of Hor- 
Aam aforeſaid to Slaugham on the north ; the king's highway lead. 
ing from the ſaid market-place towards Cobbett's Bridge on the 
weſt; a meſſuage and garden of Edward Slater on the eaſt ; and a 
croft or cleſe of land of the ſaid Edmund Slater on the ſouth, 
Preſentment 15 of Octr. 1650, from the book, intituled 
Burg' et Man'. Sc. That Jane Parre, widow and relict of Ro. 
Bert Parre, deceaſed, holdeth- of the lord of this manor in free bur- 
gage, one meſſuage, one barn, backſide, and garden, in times faſt. 
Bi/hop's, and late Seale's, being two burgages, nut two fillings. 
The next deed produced was a mortgage in 1705, by 
which Edward Booker conveys to William Anſell for one 
thouſand years, ſubject to redemption, all that his meſuage or 
. tenement, malthouſe, barn, flable, two gardens, and an orchard, 
which was formerly a croft of land adjuining to the ſaid meſſuage, 
bounded as in the deed of 1634, and reciting that the pres 
miſes were heretofore the eftate of Robert Parre, and by him Pur» 
chaſed of one John Rowland. | 
Theſe piemiſes were traced with the ſame 3 to 
the Irwin family, except that in a deed of the 230 and 24th. 
of May 1709, between John Anſell and Anne his wife and 
John Blake, one garden only is conveyed inſtead of wo, The 
boundaries however were the ſame, and in two preſent- 
ments, viz. 21ſt of Or, 1707, and roth of Octr. 1709, the 
rent is ſaid to be one ſhilling inſtead of two, as in the roll, 
Theſe differences were noticed by the counſel for the 
Sitting Members; but it was ſaid in anſwer, That however 
the rent might have varied, the premiſes wereevidently the 
lame. Decided to be 
- GOOD, 
5, William Ellis had a conveyance from Charles Lord 
Irwin in 1774, of all that croft or parcel of land, with the ap- 
purtenances in or near the Scarfolkes, calied or known by the name of 
Deanſeroft, or by whatſoever other, &c. containing by eflimation two 
axes, in the occupation of Sir Thomas Broughton, r half a bur. 
848% 
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pence, © 
Referred to the eighteenth * in Gl Ana 


that Thomas Wood likewiſe holds one croft of land, containing by 


eftimation two acres, with the appurtenances, called DENNIs- 


CROFT, being half a burgage, &c. fixpence, 
The only deed produced in ſupport of the vote was 


leaſe and releaſe in 1745, by which Toung Wills conveys to 
Henry Lord Viſcount Irzuin in fee, all that craft or parcel of land, 


qwith the appurienances, lying in or near the Scarfolkes, formerly cal. 


led Burgeſs Croft, and late Denniſcroft, containing by eftimation 


nos acres, now in the occupation of Sir Thomas Broughton, bounding 
on the hig hay, leading from Horſham market-houſe towards Warn 


lam on the weft, and which was given and deviſed to the ſaid 


Young Wills' in and by the laſt will and teſtament of John Young, 


late of Goring, Eſq. deceaſed ; and was e 2 the aſtate * Jobs 


Ever ſidd, late of Hockly. 
The counſel for the petitioners then referred to the evi - 
dence of Mr, Hurſt in Lamb's caſe, to prove the fituation 


and "Ty of the burgage. The vote was decided to be 
GOOD. 


$59. Henry Penfold had a conveyance from Charles Lord 
Viſcount Irwin, of all that meſſuage or tenement, garden, and 


backfide, with the appurtenances, formerly called or known by the 


name or ſign of the GREEN DRAGON, and now or late of the Star, 


fituate in the South-ftirect, and now or late in the occupation of Pi- 


lip Chaſemore, being a portion of a burgage, rent t2w0-pence. 
Referred to the third entry in South-ſtreet ; and, That 
Thomas Hurft and Elizabeth his wife, in right of her the ſaid Eliza- 
beth, hold to them and the heirs of her the ſaid Elizabeth of the lord 
aforeſaid in free burgage, one meſſuage lately built, and garden to 


the ſame adjoining, with the appurtenances, formerly Biſhop's, and 


late. Turner's, being a portion of a burgage, by the rent, &c. two- 
pence, 
From the book intituled, «+ Burg Fe Man,” Kc. the 


following entry, Court Baron 1698: Lem. We preſent; ar 
3 Walker lately hs. to my and his heirs, of Robert 


Saxderſox 


7 holden of the lord of the ſaid borough, by the yearly rent of fixe | 
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Sander ſau and Frances his wife, a meſſuage aud i Sometime 
Biſhop's, in * being a portion a "RO rent %. 


Pence. 
In a deed of the 27th of May. 1707, John Walker afo 


ſigned the remainder of a Term in certain recited premiſes 


to Charles Eversfield, in truſt for John Aſhlet and George L 
Bridger, to wait upon the inheritance. The recital was : 
taken from a mortgage from Timothy Walker to William 5 
Mar giſon, of all that meſſuage or tenement, garden, backſide, n 
out-rouſes and buildings, with the appurtenances, fituate in the 2 
South-fireet, then or late called or known by the name or ſign of the 8 
Bell, and then in the occupation of the ſaid Timothy Walker or his "Y 
aſſigns, and late alſo in the ae of Abraham Cooper, or his e 
- affigns. 5 ar 

A leaſe and releaſe of the 2 ah and 26th of Janr. 1714, | W 

conveys from Charles Eversfield to Robert Hurſt for life, 5 hi 
all that his meſſuage or. tenement, barn, fable, and backfide, with LE to 

the appurtenances, which was formerly called or known by the fan | 

of the Bell, and then bore the name or fign of the. Green Dragon; — 

and was lately purchajed by John Aſilett, and by him deviſed to the 5 W3 

faid Charles Eversfield, without mentioning the ſtreet. of 

In 1737 Charles Eversfield and John Middleton convey Wl 
to Henry Lord Viſcount Irwin, in fee, all that meſſuage or Gr 
tenement, garden, backſude, out-honſe and builgings, in the South» 

Arcos, formerly called the Bell, and now the Green Dragon. 

Mr. Ellis ſaid, That the premiſes were a few years ago 
occupied by Chaſemore, who fill pays the rent. He had I. 
heard that they went by the name of Who Star and Green 

Decided to be 
Sets | GOOD. : 

bo. William Songs had a conveyance in 1781 from 6 
Frances Viſcounteſs Dowager Irwin, of all that meſſuage or Mr. 
tenement, ſhop, garden, backſide, and premiſes, commonly called vote 


Hurſft's Bre vu bauſe, fituate in the Weſt-ftreet ; and alſo, all 
that croft of meadow or paſture-land, called RANDOLL's alias 
Randalſcroft, Ih by eflimation four acres, be the ſame 


ore 
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more or leſs, with the barns, flables, and buildings n 
thereupon, fituate in the Scarfolkes. | 
This was referred to the eighth entry in Searfolkes'; * and 


that Ann Woods, widow, bold for the term of ber life, re- 


mainder to John Wood, her ſon, for the term of his life, remain» 
der to the heirs of Thomas Patchinge, deceaſed, one barn and 


one garden, by eftimation three acres of land, with the appur- 
tenances, being one entire burgage, called Randoll's, by virtue 


of the teflament, in writing, of William Hatcdings, "IN : 


Oc. by the rent, Sc. twelve-pence. 

The only objection taken, was the difference in the con- 
tents of the burgage, the roll deſcribing it as three acres, 
and the deed to the voter as four ; but when Mr, Partridge 


was about to give an explanation of this, the Committee 


kinted that it was unneceſſary; and the vote was decided 

to be | : 
| e GOOD, 
61. Harry Meller: his title-deeds being called for, his yote 
was given up as bad, He had been admitted to part 
of Potter”s Croft, and had voted in right of that admiſſion, 
62. Richard Grimſtead voted for part of Ockenden's or 
Grandford's. Admitted to be | 
BAD. 
: rg 1 N 
The following vote remained upon the poll 

for the petitioners, unimpeached: 
b3. Nathaniel Tredcroft, he voted for DEL Es. 

64. John Smith voted for Lord William Gordon and 


Mr. Shelley; and his vote remained unimpeached. He 
voted, for Cock MAN 's fince Wicker. 
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VOTES TENDERED FOR THE PETTTIONEEBã, 
BUT NOT DISCUSSED BEFORE THE 
COMMITTEE. 


N. B. When the Voters tendered their votes, 
they were interrogated as to the Contents of 
their Deeds; and a ſhort minute of their 
Anſwers was entered on the Poll, 


Juobn Foanes, part of the Chequer Inn, rent two-pence, 
Guildford Vinall, a garden-plot of ground, bounded by 

the road to Slaugham on the north, the road to Cobbet's 

bridge on the eaſt, and the meſſuage and garden late of = 

Chaſmer, on the ſouth and weſt, &c. 

William Boorman, part of the George. 

Edward Stanford, one acre of land, part of Elliot's in 

Eaſt Street, 

Job Lintott, a cloſe containing 15 rods, lying in Eaſt 
Street, bounded by the lands of Nicholas Beſt on the eaſt, 
north, and weſt, and the King's highway from the Market- 

place towards Birchin Bride an the ſouth, rent three-pence, 
Philip Chaſemore, part of Grandford's, 

\ | Thomas Plumer, one ſixth part, the whole into fix equal 

parts to be divided, of and in all thoſe two fields, and 

late Rowland's, containing eight acres, more or leſs, in Eaſt- 

Street, which one ſixth part is burgage land, rent one ſhil- 


ling. 4 
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Jobe Plumer, all that barn and garden, called Gilham' 3 
being. or reputed to be part of Gilham's, in or near Eaſt- 
Street, rent one ſhilling, . 

Charles Champion, a cloſe containing 3 acres, reputed port 
of Gilham's. 

Thomas Honcywood, part of the 8 5 

William Palmer, one ſixth part of Rowland's. 


James Thornton, a meſſuage, * and backſide, ſor- 


merly partof the Chequer. 


Edward Dub bins, a moiety of a certain croft in Eaſt Street, | 
commonly called Potter's Croft, rent one ſhilling. 


William Penn, part of the George. 
Peter Potter, a plot of ground, being a portion, rent ur- 
pence, in Eaſt- Street, in the occupation of John Taylor. 


Jon Aldridge, Eſq. a meſſuage, with brewhouſe, &c. 


part of the King's Head. 
John Collins, one ſixth part of Rowland's. 


Daniel Waterfield, a piece of burgage-ground, * part BY 


of a garden-plot, containing 36 feet of aflize in length, and 
twenty feet in breadth, between the dwelling-houſes of Ed · 
ward Dubbins and of William Rye, | 

Henry Caddy, one acre, part of Elliot's. 


John Hardwicke, a meſſuage in North-ſtreet, i in the o- 


cupation of Thomas Rye, rent four- pence. | 
James Pitts, two cloles, containing four acres in Scar- 
folkes, called Granford's, being a portion rent, eight-pence. 
Thomas Aldridge, part of the Chequer, 
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Appendix. 


| HE turn which this caſe might have taken, having 


induced me to conſider the nature of inveſtiture, and 


the neceſſity of the concurrence of the lord in the transfer 
of tand holden of him by the feudal tenure, ] have thrown 
my obſervations into the following note, which I truſt will 
not be thought unconnected with the caſe. | 

If we look into the writings of the feudifts, we ſhall find 
it difficult to lay down a general rule as to the neceſ- 
fity of the concurrence of the lord to the alienation of land 


by his vaſſals. This uncertainty ariſes from the very na- 


ture of the feudal ſyſtem, which for the moſt pact was not 
promulgated by poſitive enactment, but collected from the 
"cuſtoms of different nations, who adopted indeed the ge- 
neral principles of the tenure (derived in Gaul from the 
Francs, in Spain from the Goths, and in Italy from the 
Lombards) but modified theſe principles in ſuch a manner 
by the local cuſtoms of thoſe countries, that very different 
ſyſtems are found to prevail in each of them. Hence the 
title of the book of feuds is, Conſuctudines Feudorum, Ger- 
many indeed, as it gave birth to the tenure, retained in 
their putity the longeſt its original principles; and many 
of the conſtitutions of the Emperors are preſerved in the 
book*of feuds ; but theſe were only binding within their 
own dominions, and are frequently entirely diſregarded in 
other countries, where, nevertheleſs, the feudal tenure 1s 
well known and acknowledged. By the firſt conſtitution of 


Lotharius, it is declared, That no one ſhall fell any part of 


the 


h, 


the fief without the conſent of the lord (a) : but in France 
the vaſſal might transfer the whole right of his fief without 
ſuch conſent, except he was reſtrained by the terms of the 
original inveſtiture ; the purchaſer being bound to perform 
all the ſervices due from the vaſſal, and to tender his fealty | 
and homage within the limited time; which if he did not 
do, the lord had a right to ſeize the produce of the land (5). 
In Italy alſo, where, nevertheleſs, -the ſyſtem prevailed 1 in 
great purity, we find different cuſtoms obſerved in different 
ſtates (c). In ſome places no alienation of the land, even 
jure libelli (d) was permitted; in others, the tenant was al- 
ET | | 70 
(a) Decernimus nemini licere beneficia quae a ſuis ſenioribus 
habet, fine ipſorum permiſſione difgabere. Feud. lib. 2. Tit. 53. 
(b) Et tamen illud quoque fuiſſe permiſſum ante conflitution- 
em Lotharii, ut exiſtimem facit. & Item ſi duo fratres. Ut 
hodie moribus Galli receptum eft poſſe omnino jus feudi, fine 
voluntate domini, a vaſallo cedi et vendi alteri : qua ratione 
wulgo dicitur feuda patrimonii jure cenſeri. Ceditur cum ſua 
cauſa, nam emptor fidem et hominium debet, quod niſi profiteatur 


intra conflituta tempora, dominus fruftus facit ſuos, wel quibuſ- 


dam locis feudum domino aperiter ; ; cujus generis frudum 
dicitur fiefs de danger, quod ejus amittendi waſallo pericu- 
lum immineat, niſi mature fidem et hominium exhibuerit. Emp- 
tor etiam debet ae,  eigduilne, et militiae oneribus, 
ac ſervitiis feudo cohærentibus obligatar. Cujacius de feudis, 
Lib. 1. Tit. 2.—This is nearly the provuiſion of the flatute of 
Weſtminſter 3. See alſo Craig, Lib. 3. Dieg. 3. $ 32. | 

(e) $i Clientulus wolucrit partem ſuam feud: alienare, id eff, 
medium, fine domini voluntate poterit hoc fucere : ulterius. pro- 
gredi non potgſt, ſecundum juſtum et verum uſum : alioquin et 
fendum amittit, et non valebit quod faftnum eff. Quod diftum 
oft alienare, intelligas de libello. ¶ Huic conſuctudini deroga- 
tam off per legem Lotharii.] Mediolanenſes vero irrationabi- 
liter confiderantes, dicunt clientulum etiam alienare paſſe i in n, 
et ſine domini woluntate. Feud. Lib. 1. 6 13. 

(d) n contratlus id eft venditis (alii tamen con- 


ventiouem 
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lowed to alienate in that manner to the extent of half his 
Hef, and at Milan even the whole. Hence Craig, in laying 
down general rules for the better underſtanding of fiefs, 


ſays, That the cuſſom of the country regulates the Aol no Icli 
than the terms of the inveſtiture (e). | 
Upon every change, either of the lord or tenant, accord- 
ing to the generally received opinion, it was neceſſary that 
the izv;//iture ſhould be renewed., Hence an inveſtiture is 
faid to be either of an old fiet or of a new one (f). But if 


the feud was old ; that is, if the vaſſal claimed the inveſti. 


ture in right of a feud granted to the perſon whom he re- 
preſented, the ſolemnity was leſs than in granting the in- 
veſtiture of a new fief; and accordingly Cujacius ſays, 
the denial of the inveſtiture in this inſtance, is more an in- 
jury ddne to the vaſſal than the obtaining of it a benefit con- 


ferred by the lord (g). It is remarkable, that this leſs ſo- 
b lemn 


wentionem efſe volunt) que fit ſcriptura, interweniente certo pre- 
tio, et hoc amplius, certa penſione conflituta in annos fingulos ; 
et hac plerumgque lege, ut ſtatuto condictoque tempore contraflus 
renovetur, rurſus numerato pretio certo vel arbitrario. Calvini 
Lexic. See alſo Cujac. in the ſection above cited. 


(e) Mos regionis non minus dat legem feudo, quam tenor 


(inveſliturz) nam ut ait Baldus, conſuetadines POR. ſunt 
locales. Craig. Dieg. 9. F 36. 

(f) Inveflitura autem aut fit de weteri beneficio, aut de novo, 
Quae de weteri fit etiam a minore poteft fieri.— Novi vero in- 
weſtitura feudi, non ab alio recte fit, niſi ab eo qui legitime ſuo- 

rum bonorum adminiſtrationem habet. Feud. Lib. 2. Tit. 3. 
(g) Duplex eſi inveſtitura, alia veteris, alia novi beneficii. 
Peteris eſt que fit a ſucceſſor domini vel ſucceſſore waſſalli 
mortuo ſc. domino vel waſſallo ; Novi, ex qua primum forman 
ſuam et origi nem feudum accipit. Hac dat legem feudo et con- 
tractus oft, illa que fit de weteri feudo, non eff contractus, ſed feud: 
tantum quedam veluti \recognitio ſimplex fue ararapa ry, que 


fit gratuito conflitutiombus eye tanis, et noſtris illata certs 
| pecunia.— 


HORSHAM, „ 


lemn zivedicuns: was e in France upon every 


deſcent as well as purchaſe, although the maxim obtains 


there as well as here, that mortrus ſaſit vivum (b), In 


Scoiland, where that maxim is not acknowledged, the 
heir is obliged to make up complete titles ;- that is, to rener 


bis /eiffn, and to procure a charter, acknowledging bimſelf 


to hold the land of the lord of the fee. The difference 
between theſe is well explained by Craig, who ſays, That 
the charter and ſeiſin conſtitute one inveſtiture ; by which 
he muſt be underſtood to mean a complete inveſtiture to 
which poſſeſſion is added, as he afterwards ſays, that the 


Charter is the Inveſliture G. In Germany (4), and in 


Holland 


pecunia. Cum inquit de wetert beneficio p a, id oft alls | 
Julemnitas exigitur. Satis eft rectum eſſe feudum, et jitrari idem. 

Rei nomen exprimi, et adhiberi pares non oft neceſſe; et fieri poteſt 
a minore vigintiquinque annis, ut hoc loco Obertus ait. De lar 
dicere poffis non efſe beneficium fed injuriam fi quis eam nom impe 

raverit, Cujac. de Feudis, Lib. 2. Tit. 4. 

(h) Apud Gallas in ſucceſſtone ſaſina non eft neceſſaria; mortuus 
enim ſafit viuum, qui ſucceſſioni proximus eft, et ad ſuccedendum 
labilis. Craig, Lib. 2. Dieg. 7. 528. Solet et ad domum domini ple» 
runque inveflitura peti fidelitas oferri. Copy de nn Lib. 1. 
Tit. 2. et Lib. 2. Tit. 4. | | 

+ (i) Ex Charta, ſola perſonalis actio competit, | tradita Frerit 
neque tamen ſemper, cum fit pattum tantum nudum, quod ad actio. 
nem producendam non ſufficit : et ita ſenatus aliquando cenſuit. Ex 
ſafina naſcitur realis a#io. fi mandaio Domini traditam Conflet : cum 
tamen utraque unam in veſtituram, unicum {ut loqui ſolemus In- 
feoffamentum ronflituant. Cr. Lib. 2. Dieg. 2. $ 18. Neque ſu - 
Jima per ſe inveſtitura dici poteft. Ibid. Inveftitura quam Chartam 
dicimns, Lib. 2. Dieg. 7. $ x. The precept of the lord to deli- - 
ver ſeiſin, was ar firſt a ſeparate inſtrument, but is now by act of 


| parliament directed to be engroſſed in the Charter. 


(k) Renovanda vero erat inveſlitura' a fingulis poſſe oſnribus, 
ideo, quod olim ficuti feudorum, ita et aliorum praediorum dominium 
vile non nifi ad certum tempus vel ad dies vitæ daretur. 1. Feud. 
1. f 1. 1 tametfi poſtea in bonis cenſiticis, non minus ”ym_ in 

K feudis 


— 8 


Fendis mutatum fit ; manſit tamen mos, ut novi poſſeſſores inveſtituræ 
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Holland (/), the inyeſtiture is alſo renewed | on _ 
: 1 of the poſſeſſor. 7 

_ = There is a manifeſt difference Wiest a ſeiſn of an eſtate, 

as we underſtand the term, and this /nwe/titure of the feudal 

law. Originally indeed, when feuds were granted in verb 

| od N 3 | | & 


renovationem petere, eogue nomine præſtare tenerentur laudemium 
quo poſſeffio veluti redimebatur a domino. Unde et relevii vocabu- 


lum medio &vo invaluit, Got. Hieneccii Elem. Juris Germanici. 


Vol. 1. p. 459. Edit. 3. ; 

(1) Feudo ſaepius per ſucceffionem ad novos binde poſſeſſores tranſ. 
lato, poſiremus, omnium deceſſorum nomine, feudum recogniturus 
erit. Exemplo res clarior iet. Si quis clieus coram Curiae feudalis le. 
gato, vel mi hodie, coram archivorum mag iſtro, in rem preſentem ſe 

hftens, feudo pater no inveſtiri poflulet; idemque ex more ſolenni, de 
murtis tempore qnterrogatus, quo futuri vaſſalli parens in fata con- 
ceſſerit, fimul utrutine is mortis tempore parenti ſuo fuerit primige- 

nius, nec ne? reſpondeat, triennium jam eſſe quo puter vita func- 
tus quaternos ex ſe reliquerit filios ; ceterum cum prior natu parent 
non ulira trimeflris temporis ſpatium fuerit ſuperſies ; ſecundus porro 
annum et diem primo ſupervixerit; tertius denique ante pauculus 
dies in vivis eſſe defierit ; unum ſe modo unicumque feudi ſucceſſoren 
reliquum eſſe; hac polſeſſione cum evidenter liqueat, ſucceſſione de- 
mum quarta huic ſcudum delatum He, conſequens erit totidem illum 


tam laudemia, quam jura curialia que vocant, repreſentare de- 


bere, Et quoniam ſecundus primum, deinde et tertius anni integri, 
et quod excurrit temporis moram fecerint, laudemia ceteraque lo- 
noraria duplicanda erunt : In tantum ut non niſi ſenis demum per- 
_ folutis laudemiis, tHidemque juribus, feudo invefliri debeat. Corn. 
Neoſtad, de Feudi Hollandi, Weſtfriſrcique Succeſs, p. 30. 94 
author, p. 54. explains the nature of fiefs in Holland ee Weftfrief- 
land to refemble in ſome raſpects our burgage.——Tametfi Feudum plus 
ribus Teflamento fuerit relidum, non niſi unicum (tamen pro f als 
eujuſy. portionis, ſeclionis prime ſeu fiſfonis ergo ut vocant, alio 
namque modo ſeudi diuiſio fieri nom poteſt) principi ſolvitur laude- 
mium.—Ceterum in quotaſcunque feudum partes diſcedit, totidem er 


its nova feuda fieri * . Quee 4 temportis decurſu, welut pofſt- 
liminto, 


HORSHAM. * 


de profenti, in ſight of the land or pen u, and with due 
ſolemnity before the pares of the Lords court, poſſeſſion was 
given along with the inveſtiture; and therefore it is ſaid 
Tnveſlitura proprie dicitur poſſeſio (m). But ĩt mult frequently 
have happened, that the ſolemnities of inveſtiture were per- 
formed when neither the Lord or the Vaſſal were in poſ- 


ſeflion of the land, or when it was neceſſary to deliver the 


actual ſeiſin by a third perſon ; or the Lord might after the 
performance of the ſolemnity refuſe to deliver ſeiſin of the 
land. The Book of Feuds therefore notices all theſe caſes(n). 

In theſe inſtances, and in general, if we confider the ſubject 


accurately, the Inveſtiture was diſtinguiſhed from the ſeiſin; 
for if the heir, in a proper feud, entered upon the land 


of his anceſtor, he would be ſaid to be ſeiſed of it, even in 


ad before he received the Inveſtiture from the Lord; and, 
by the Book of Feuds, had a year and a day allowed him 
to tender the oaths of fealty and. homage (o). With us 
a ſeifin in {aw is ſufficient for ſome purpoſes ; a ſingular 


inſtance of which is reported in Croke Eliz. 03; Brough- 
ton and Randal. A father and ſon were both hanged in one 
cart; but becauſe the ſon (as was depoſed by witneſſes) 
ſurvived, which appeared by ſome tokens, viz. his ſhaking 
his legs, his feme thereupon demanded dower, and obtain- 
ed it, upon the iſſue nungques ſeifie dower, This ſeiſin with us 
would alſo have tranſmitted the land by deſcent through * 
the ſon to the next heir; but in Scotland the heir would 
have ſucceeded to the father and not to the ſon, becauſe 
the ſon had not made uf his titles. Till this inveſtiture rook 


liminio, in unum rurſus coaluerint, 2 ad jus ſuum primige- 
num reverti, ac griſtinam denuo naturam recipere eft conſenta- 
neum—ſed hoc de iþ/is honorariis dominicis tantum, laudemilſſue 
abunde dicta funto : Jurium enim curialium praflationes ab omni- 
Gus ex aequo, fine ulla porro exceptione pracflari debent. 

(m) Feud. Lib. 2. Tit. 2. 

(n) Lib. 1. Tit. 4. Lib. 2. Tit. 42. 43. 

"00 Feud. Lib, 2. Tit, 40. Lib. 2. Tit. 37. $ 1. 


E. 8 place 
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place, the lord might diſpute the title of the vaſſal, how- 
ever good it might be agaiaſt ſtrangers: after the inveſliture 
given by the Lord, though ſtrangers might re the 
e the Lord could not. +4 2h 

With great deference to fo elegant and hs a writer 
as Mr, Juſtice Blackſtone, he does not ſeem to have paid ſuf- 
ficient attention to this diſtinction, when he ſays (q) that the 
notoriety of ſeifin : hath ſucceeded in the place of the an- 
tent feudal inveſtiture, whereby, while feuds were precari- 
& ous, the vailal on the deſcent of land was formerly admit- 
4 ted in the Lords court (as is ſtill-the practice in Scotland) 


& and there received his /eiſi; in the nature of a renewal of 


<« his anceſtors grant, in the preſence of the feudal peers.” 
For in truth what the vaſſal neceſſarily received in the Lords 
court was the ;zve/titure, as above explained; the /ei/in being 
delivered or not according to the circumſtances of the caſe. 
There is the ſame inaccuracy in the report of the judgment 

of the Court of King's Bench in the caſe of Taylor on the 
Demiſe of Athyns, 1 Bur. 109, | Lord Mansfield there 
quotes Bracton's definition of intruſion, . poſſeſſo que 


% nuda eſt omnino, et ſine aliquo veſtimento quæ dici- 


e tur irtruſio ;*”- and adds, according to the report, 
% Veſtimento is ſeifin, {nveftiture,” though the terms 
are by no means ſynonimous. - The ſtatute quia emp- 
toren, ſuperſedes the neceſſity of an inveſtiture, or ac- 
knowledgement of the new tenant by the lord, in order to 


complete the right of the new tenant to the land, becauſe 


it gives free liberty to tenants to ſell their lands to whom 
they peaſe ; but it muſt be acknowledged to be a very 


different queſtion, whether admiſſion in the Lords court be 
or be not neceſſary to conſtitute a burgeſs of a particular 


borough which exiſts by preſcription, BOP that ſtatute 


q / Erſt. Inflit. p. 208, » 
Ir) Vol. 2. p. 209. 
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liberty of ſelling their burgages; but as no acknowledge- 
ment was of common right due to the lordon theſe transfers 
of the land, except on alieuations by tenants in capite (5), 
it was frequently required by thoſe grants that the tenant, 
if about to ſell his burgage, ſhould ſurrender into the hands 
of the lord or his ſteward, who was to give it to the 3 
chaſer on the payment of a certain ſum of money; 


for the ſale. Inſtances of this occur in the ancient grants 
to the burgeſſes of Okehampton and Pontefract (); and 


., Black. Com. vol. 2. þ. 74. | | 
{t) Preterea conceſfi et confirmavi prafatis re meis et 


genſes Dom. Regis de Grimeſbi, que tales ſunt; quilibet burgenſis 
polest terram ſuam dare vel wendere cui voluerit, niſi religioni, ſulua 


toris, et Pretor dabit terram emptori, de don» domini, quietam ab 


vol. 1. Appen. p. 11. & Burgenfis velit recedere, vendat burgagium 
ft wult cuicunque voluerit exceptis domibus religiofis, et ad quiet* 
debit! dando domino duodeeim denar” et prepaſito quatuor, et burgo 
quatuor quietus recedat. Grant of Robert de Courtney to the 


follrwing paſſages from the Leges Burgorum, which are at the end 
of the Regiam Majeſtatem. Nuicunque vendiderit terram ſuam, 
vel partem terre ſuæ, ille gui vendidit erit infra domum, et exibit, 
et alius foris flans intrabit 5 et uus dabit prepuſito unum denarium 


proexitu de terra, ei alas dabit denarium, ro intraitu el ſuf. 
Cap.. 56. 


uſt reddatur domino capitali ; et iþſe ſaciet illum firmarium et tanc 
"le firmarius habevit libertatem burgt ; quia duo homines, fimul et 
Jemel, non pofſunt habere libertatem burgi, de uno et codem burgagio, 
Cab. 13 „ 

K 3 „ it 


omnibus, et emtor dabit fimiliter unum denarium. Graut of Roger 
de Laſci to the Burgeſſes of Pontefract. 5th of Rich. 1. Fraſer. 


it was not unuſual for lords to grant to their tenants the 


that he ſhould pay a certain ſum to the lord as a 3 


ſucceſſoribus ſuis, libertates et liberas iges quibus utuntur bur- , 


firma domini ; et intrabit placitum et reddet terram in manus Pre- 


Burgeſſes of Okehampton. Ibid. p. 83. To which we may add'the 


Item feud: firmarius non 'poteft firmarium Sons, de aliqua terra, 


* 
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it is not Ae that a amihr charter was granted 


to thoſe of Horſham, which would account for the cull 
contended for by the 8880 ee 15 


i 
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Saen Js ©: _ 
HORSHAM BOROUGH ] A survey indented, 
taken, and made at a 

| AND MANOR. (a/ court there held the 
\ 13th day of Auguſt, in the year of the reign of our Lord 
James by the grace of God of England, Scotland, France, 
and Ireland, King, defender of the faith, &c. (that is to 
ſay) of England, France, and Ireland the ninth, and of 
Scotland the forty-fifth, before John Peers, Gent. ſteward 

of the courts of the ſaid manor, by virtue of a warrant from 
Thomas Earl of Arundel and Surrey to the ſaid John Peers | 
and Daniel Pulleyn, John Birſtye, and John Nye, Gent, 
and others, directed in the preſence of the ſaid John Peers, 
Daniel Pulleyn, John Birſtye, and John Nye, and other 
lawful men of our ſaid Lord the King, there then preſent, Wil 
upon the oaths of Henry Whytall, one of the bailiffs ofthe i 
borough aforeſaid, Robert Earsfield, Gent. Edward Par- 
hurſt, Thomas Hurſt, Robert 'Tredcrofte, Henry Week- 
yas, William Seator the Elder, Thomas Smythe, John 
Bennet, Henry Feeſt, Thomas Lyntott, Thomas Maye, 
Tren Rowland, Richard . Thomas A wood, Tho- 


e Se e 1 nnn 1 


() The above i: is a copy of the tranſlation of ba forvey which was 
Ulivered to the Clerk of the Committee. 
mas 


= 
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| mas Groombridge, John Awood, and Ralph Conte, 3 
geſſes of the ſaid borough, who being {worn and charged 


| upon articles at this court after ſpecified, ſay. wn ee | 


oaths aforeſaid, as follow ; that i is to 904 


SCARF OLKES. 


FIRST, That the aforeſaid Robert Trederofte 
holds to him and his heirs, of the lord of the ma- 


nor aforeſaid in free burgage, a certain tenement, 


being half a burgage, containing one meſſuage, with 


barns, ſtables, a backſide and. gardens, with the 


appurtenances, called the Red Lion, formerly cal- | 
led Frenches, and lately Agaſle? s, by the rent by the 
year, payable at the Feaſt of 7 Michael the Arch- 8. 


hangel, 
AND, That Richard Burk likewiſe Wai 


piece of land, parcel of the aforeſaid tenement, 


called the Red Lion, containing in length feet, 


and in breadth feet, being a portion of a burgage, 


by the rent by the year, payable at the ſame feaſt. 
AND, That William Patchinge likewiſe holds 


another piece adjoining, in length 44 feet, and in 
breadth 33 feet, being a portion of a burgage, by 


the rent by the year, payable at the ſame feaſt, 


- AND, That Thomas Pike likewiſe holds another 


adjoining piece, in length 26 feet, and in breadth 6 


feet, being a portion of a burgage, by the rent by | 


the year, payable as above, 
AND, That Robert Earsfield, Gent, levis 
holds one meſſuage and one garden, called Hol. 


brook's, being half a burgage, by the rent by che 


year, payable as above, 


AND, That Bartholomew Sayeres likewiſe holds 


one garden, late mus £ of Holbrooks's aforeſaid, 
K 4 
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being a portion of a burgage, by the rent by be 

year, payable a: as above, ; | 
AND, That Henry Patchinge likewiſe holds one 

meſſuage, a garden, with the appurtenances, late 


s. d. 
. 


Barker's, being a portion of a burgage, by * rent 


by the year, payable as above, . 
' AND, That Anne Woode, widow, holds for t the 


term of her life, remainder to John Woode, her. 
ſon, for the term of his life, remainder ta the heirs 


of Thomas Patchinge, deceaſed, one barn and one 


0 2 


garden, by eſtimation three acres of land, with the 


appurtenances, being one entire burgage, called 
RandolPs, by virtue of the teſtament in writing of 
William Patchinge, deceaſed, dated the 18th day of 
Jan. in the year of our Lord, according to the Eng- 
| liſh computation, 1 598, which the ſaid William held 


of the lord aforeſaid, to him and his heirs in free 
burgage, by the rent by the year, payable as above, 
AND, That the aforeſaid Thomas Groombridge 


likewiſe holds one piece of the aforeſaid tenement, 
called Randoll's, in length 5o feet, and in breadth 
30 feet, being a portion of a burgage, by the rent 


| * the year, payable as above, f 
AND, That the aforeſaid Thomas Lyntott like- 


wiſe holds a certain tenement, being a burgage, con- 


taining one meſſuage, one barn, one ſtable, one 


garden, and three acres of land, with the appur- 
tenances, late Bornes, by the rent I the year, pay- 
able as above, 


AND, That the aforeſaid Thomas Maye like- 


wiſe holds one piece of a garden, late parcel of the 
ſajd tenement, being a portion of a burgage, by the 
rent by the year, payable as above, 

AND, That the aforeſaid Robert Trederofte like- 


wiſe holds another adjoining piece, in length 123 
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48 and in breadth 24 feet, being a portion of a 5 


burgage, by the rent by the year as above, 


AND, That John Ravenſeroft, Gent. likewiſe 


holds one meſſuage and garden, with the appurte- 


gage, by the rent by the year, payable as above, 


AND, That the ſame John Ravenſcroft likewiſe 


holds one garden, being a. portion of a burgage, 


called Ap/ley's, by the rent by the ann pains as”. 


above, 


AND, That the aforeſaid Key Whytall like» 
wiſe holds one meſſuage, one barn, and one garden, 


with the appurtenances, late Michell*s, called Barne- 


houſe, being half a burgage, by the rent wks the year, 


payable as above, 

AND, That the aforeſaid Thomas Rowlind like- 
wiſe holds one croft of land, containing by eſtima- 
tion three acres, with the appurtenances, called Pol- 
lardſcroft, being one entire burgage, by _ rent 
by the year, | 

AND, That John ein the ſon and heir'of 


Richard Lyntott, deceaſed, likewiſe holds one croft 
of land next to Beanbridge, containing two, acres, 
with the appurtenances, called Streaſcroft, being half 


a burgage, by the rent by the year, a as 
above, 

AND, That Thomas Woode likewiſe holds one 
croft of land, containing by eſtimation two acres, 
with the appurtenances, called Denniſerof?, being 


half a burgage, by the rent ib ral TM payable as 


above, 
AND, That John Nye, Gent. holds to him and 
his heirs of the lord of the manor aforeſaid, in free 


Fj 
"44 - w# 


burga ge, a certain tenement, being one entire bur. 


B&G OY * eſtimation four acres of land, 


with 


„ Ade. 


with the appurtenances, in two crofts, called Ockcn- - 


den's'; one having a certain narrow way; being a 
wayne-way, leading from the king's highway there 
into the ſaid croft, by the rent by the year, payable 
at the aforeſaid feaſt, 

AND, That the ſame John Nye likewiſe holds 
to him and his heirs of the ſame lord, in free bur - 
gage, a certain other tenement, being an entire bur- 
gage, containing one meſſuage, one barn, backſide 
and garden, by eſtimation three acres of land, with 
the appurtenances, called Grandford's, by the rent 
by the year, payable at the ſame feaſt, 

AND, That Henry Stone likewiſe holds to him 
and his heirs of the lord aforeſaid, one meſſuage, one 
garden and backſide, late Snelling's, being half a 


burgage, by the rent by the years payable at the 


ſame feaſt, 
AND, That William Grenefield holds to him 4 


1 4. 


1 0 


0 6 


his heirs of the lord aforeſaid, one meſſuage, barn, 


backſide, garden, and orchard, with the appurte- 
nances, called Ockenden's, late Snelling's, being one 
entire burgage, by the rent by the year, payable at 
the ſame feaſt, 

AND, That Thomas vhs likewiſe holds 


one curtilage incloſed with pales, late Penycode s, 


lying towards the aforeſaid burgage of William 


Grenefield, on the eaſt part; and to the tenement. 
of the aforeſaid Henry Stone on the ſouth, weſt, 


and north parts; the ſame curtilage being a portion 
of a burgage, by the rent by the year, at the ſame 
feaſt, 
AND, That John Pylfould likewiſe holds one 
meſſuage and garden, with the appurtenances, cal- 
led Snelling's, being a portion of a burgage, by the 
rent by the year, at the ſame feaſt, | 


ND, 


aid in free burgage, one meſſuage, barn, ' backſide, - 
garden, and four acres of land, with the appur- 
tenances, called A/bley's, being two entire burgages, 


AND, That John Lyntett, hs and” heir ley 
Richard Lyntott, deceaſed, holds to him and his 
heirs of the lord aforeſaid, i in free burgage, a certain 
meſſuage, with a certain houſe, called the Gaal - 


| houſe, with the barns, backſides, gardens, and 


twenty acres of land, with the appurtevances/to the 
ſame meſſuage adjoining, called Butler's, ſometime the 


Gaol-houſe and land, being five burgages and an 8. d. 


half, by the rent by the year, at the ſame feaſt, 


the rent by the year, at the ſame feaſt, 


EAST-STREET, Ss. 


AND, That the aforeſaid Henry Weckyns holds 
to him and his heirs of the lord of the manor afore- 


by the rent by the year, | 
AND, Thar Beatrix Conſtable likewiſe holds one 


meſſuage, backſide, garden, and orchard, by eſti» _ 


mation one acre of land, with the appurtenances, 


being one entire burgage,\ by the rent by the year, 
at the feaſt aforeſaid, 


o 


| 5 
AND, That John Pancras likewiſe holds one me- 
ſuage and garden, with; the appurtenances, being 
half a burgage, late parcel of Butler's aforeſaid, 'by  - - 
4 


AND, That the aforeſaid Thea Rowland N., 


wiſe holds one meſſuage, one barn, . backſide, and 


garden, formerly Biſhop s,, and late Seale's, being 


two burgages, by the rent by the ky at the feaſt 
aforeſaid, 


AND, That John Bennet likewiſe hold: — hoo 


ſuage, backſide, and garden, with the appurtenan- 
ces, late ts: 8, * a portion of a burgage, 
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by the rent therefore by the year,. at the oF 
aforeſaid, 

AND, That Thomas Patchinge, the ſon and heir 


of Thomas Patchinge, deceaſed, likewiſe holds two 
acres of land, with the appurtenances, late Potter's, 


8. d. 


being two burgages, by the rent by the POT | 


lame feaſt, = 


AN, That the aforefaid Thomas Rowland like- 


wiſe holds one meadow, containing by eſtimation ſe- 


ven acres, with the appurtenances, formerly the 
aforeſaid Biſhop's, and late Seale's aforeſaid, being 


fix entire W "ou the rent by: the year, at the 
Game feaſt, | 
AND, That "i Ame Edward Parkburſt and 


| Richard Whyte likewiſe hold jointly one croft, con- 


taining by eſtimation two acres of land, with the ap- 
purtenances, late El/lyotzt's, being two entire bur- 
gages, by the rent by the year, at the ſame feaſt, 
AND, That the ſame Edward Parkhurſt, and 
Elizabeth his wife in right of her the ſaid Elizabeth, 


hold to them and the heirs of her the ſaid Elizabeth 


of the lord aforeſaid, in free burgage, one meſſuage, 
one barn, and three acres of land, with the appurte- 


nances, late Andrew Robyſon's, being three entire 


burgages, by the rent by the year, P_ at *the 
fame feaſt, _ 

AND, That the 8 Edward Parkhurſt and 
Elizabeth likewiſe hold one toft and one garden, 


With the appurtenances, late Patching's, being half | 


a burgage, by _ rent by the year, at the fame 
feaſt, | 
AND, That the fo Edward holds one croft of 


land, containing by eſtimation two acres, with the 
appurtenances, called Hollandſcroft, being one entire | 


_— * the * 


SOUTH- 


0 4 
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AND, That Thomas ena Gent. and Mary oa 
his wife, in right of her the ſaid Mary, hold to them 
and the heirs of her the ſaid Mary of the lord afore- , 
ſaid in free burgage, one meſſuage, one barn, ne 
garden, and one orchard, with the appurtenances, - -  - 
being a portion of a burgage, by the rent the 8. d. 
year, payable at the ſame feaſt, 0 4 
AND, That the aforeſaid John Wood holds to 
him and his heirs of the lord of the manor afore- 
laid in free burgage, one meſſuage, one barn, one 
garden, and one orchard, with the appurtenances, 
formerly Potter's, being a portion of a burgage, by - 
the rent by the year, payable as above, _ anc 
AND, That Thomas Hurſt and Elizabeth hls | 
wife in right of ber the ſaid Elizabeth, hold to them - 
and the heirs of her the ſaid Elizabeth, of the lord 
* aforeſaid, in free burgage, one meſſuage, lately | 
built, and 5 to the ſame adjoining, with the 
appurtenances, formerly Biſhop's, and late Turners, | 
being a portion of a burgage, by the. rent by the 
year, payable as above, o 2 
AND, That the aforeſaid 1 parkhurſt and.:-:;- : 
Elizabeth his wife, likewiſe hold one meſſuage, one 
horſe-mill, and garden, wich the appurtenances, be- 
ing half a burgage, by the rent by the year. Pay- 
able as aforeſaid, 0.6: 
AND, That William Coe holds to him aud his ; 
heirs of the lord aforeſaid, in free burgage, one 
meſſuage, with a backſide and garden adjoining, - 
late Forman's, and formerly Foyce's, being a por» 
tion of a burgage, by the rent by the pr payable - 
as above, _ | D 4 


' AND, 
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| AND, That the aforeſaid Rdward: Parkhurſt py "3:5; 


Elizabeth his wife, in right of her the ſaid Eliza- 
beth, hold to them and the heirs of her the ſaid 


Elizabeth of the lord aforeſaid, in free burgage, one 


meſſuage, with a backſide and garden adjoining, + 
being half a burgage, by the rent by the year, pay- 
able as above, 

AND, That Henry Patchinge holds t. to him and 
his heirs of the lord aforeſaid, in free burgage, one 


meſſuage, one garden, and one 'orchard, with the 
_ appurtenances, being half a burgage, late Hadman's, 


by the rent by the year, payable at the ſame feaſt, 'Þ 


AND, That the aforeſaid John Ravenſeroft holds 
to him and his heirs, of the lord aforeſaid, in free 


= 
8. wk 


O 


burgage, one meſſuage, with buildings, barns, 


ſtables, backſides gardens, orchards, and. one acre 
and a half of land, with the appurtenances, late 


Nutlye's, being one entire burgage and an half of |; 


one burgage, by 12 rent . the {ago PRICE] AS 
above, 


AND, That Rowland week likewiſe holds one | 


meſſuage, with a backſide, garden, orchard, and one 
croft of land, containing two acres adjoining, with 
the appurtenances, being one entire burgage, by the 
rent by the year, payable at the ſame feaſt, 
AND, That the aforeſaid Ralph Coote likewiſe 


holds one meſſuage, with a backſide and garden ad- ; 


Joining, with the appurtenances, being half a bur- 
gage, by the rent wy the your payable at ths ſame 
feaſt, 
| AND, That that the aforeſaid Henry Feeſt like · 


wiſe holds one meſſuage, with a backſide and gar - 
den adjoining, with the appurtenances, being half a 


burgage, by the rent by the year, payabye © at the 
ſame feaſt, 
AN Os That Arthur Woodgnte likewiſe holds one 


_ 0 


4 


6 


meſſnage, 


El 
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* with a barn, backſide, and garden to the 

ſame adjoining, with the appurtenances, mats. Allen's, 

and formerly Holbrooke's, being one entire bur-/ 

gage, by the rent by NG ee at the ſame 8. d. 
feaſt, | Is 8 1.9 


N ORTH-STREET, 85. 7 


AND, That James veraye, and Dyonifa a 
wife, one of the ſiſters, and co-heireſs of John 
Jenner, deceaſed, in right of her the ſaid Pyoniſia, 1 
hold to them and the heirs of Dyonifia, 6he me. 
ſuage, with a backſide, garden, and two ſhops to 
the ſame adjoining, with the appurtenances, being . 
half a burgage, by the rent therefore by! the year, 


at the ſame feaſt payable, _ | 0 6 
AND, That the aforeſaid James and Dyoniſia' , | 
likewiſe hold one meſſuage, one horſe-mill, with a - 


backſide and garden adjoining, with the appurte- Ne 

nances, being a burgage, by the rent by the year, 1 0 
AND, That the aforeſaid Thomas Smythe, and 

Elizabeth his wife, another ſiſter and 3 of 

the ſaid John Jenner, in right of her the ſaid Eliza- 

beth, likewiſe hold one meſſuage, with a bart, 

backſide, and garden adjoining, with the appurte- 

nances, called the Cheguer, being one entire bur- 

gage and a half, by the rent. therefore by the years... 

payable at the ſame feaſt, $0 
AND, That Richard Heyborne holds to him and : 

his heirs of the lord aforeſaid, in free burgage, one 

meſſuage, with a backſide and garden adjoining, 

with the appurtenances, late Booker's, being half a 

burgage, by the rent therefore by the yours payable | 

at the ſame feaſt, 0 6 

| AND, That the aforeſad William Slater the 

* likewiſe holds one We with barns, 


ſtables , 


144 | APPEND X. 


fables, hackfide, garden, orchard, and four acres 
of land to the fame adjoining, with the appurtenan- 

ces, called the George, late Botting*s, being two 

burgages and half a burgage, by the rent by the, s. 10 

year, payable at the ſame feaſt, 2 6 
AND, That the aforeſaid John Lyntott likewiſe 

holds one meſſuage, a houſe called a Brewhouſe, 

with a backſide, garden, and orchard, with the ap- 

purtenances, called Cockman's, late Ingram's, be- 

ing one entire burgage, by the rent therefore by _ 

the year, payable at the aforeſaid feaſt, - 0 


—— — —_—_ 


[Co] e 

Lord William Gordon and Mr. Baillie after the deciſion 
of the Committe, ſeverally brought actions againſt Drew 
Michel and John Rau linſon the Bailiffs, for a falſe retun. 
Theſe came to be tried before Mr. Juſtice Groſe and a ſpe · 
cial Jury, at the ſummer aſſizes for the county of Suſſex, 
held at Horſham in Auguſt 1792: counſel for the plaintiffs, 
Meſſrs. Pigott, Rous, Adam, and Bayley; for the defendants, 
 Meflrs. Serjeant Bond, Eurſt, Shepherd, and Garrow. 

The firſt action tried was that in which Mr. Baillie was 
plaintiff, There were fout counts in the declaration. The 
firſt ſtated, that the Borough of Horſham in the county of 
Suſſex was an ancient borough, and that for a long ſpace of 
time two burgeſſes have been elected and ſent, and of right 
. ought to be elected ard ſent, to ſerve as burgeſſes for the 
ſaid borough in Parliament. That before the time herein - 
after mentioned, viz. on the 16th of june 115, it was deter- 
mined in the Houſe of Commons of this kingdom, that the 
right of Election of members to ſerve in Parliament for the 
ſaid borough, was in all ſuch perſons as have an eſtate of 


inheritance, or for life, in burgage houſes or lands lying 
within 


- 
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tying within the ſaid borough, which ſaid determination 
from thence, until, and at, the time of the return herein- 
after next mentioned, was the laſt determination in the 
Houſe: of Commons of this kingdom of the right of 
election in the ſaid borough. That on the 12th of June 
| 1790, a writ under the great ſeal of Great Britain, iſſued 

out of the court of Chancery, directed to the ſheriff of 
Suſſex, for a general election within that county, for a 
parliament to be holden on the 1oth of Auguſt ; which 
writ was afterwards, and before the return, delivered to 
Henry Manning, Eſq. the then ſheriff, to be executed in 
due form of law; by virtue whereof he on the 12th of June 
1790, made his precept in writing, ſealed with the ſeal of 
his office, directed to the bailiffs of the borough of Hor- 
ſham, to whom the execution of that precept of right be- 
longed, for the election within the ſaid borough of two 
burgeſſes of the ſaid borough, according to the form of the 
ſaid writ ; which precept was afterwards and before the re- 
turn thereof, delivered to the defendants, who then and from 
thence, until, at, and after the election aftermentioned, were 
bailiffs of the ſaid borough, to be executed in due form of 
law, That on the 19th ot June 1790, an election of two 
burgeſſes of the faid borough to ſerve as burgeſſes for the 
ſaid borough, in the ſaid parliament, was had and made 
aceorCing to the exigency of the ſaid writ and precept ; at 
which election the plaintiff, Lord Wm. Gordon, Timothy 
Shelley, Eſq. and Wilſon Braddyll, Eſq. were candidates, 
That the plaintiff at the ſaid election was elected to ſerve as 
one of the burgeſſes for the ſaid borough in the ſaid par- 
liament, by a majority of ſuch perſons as had at the time 
of ſuch election an eſtate of inheritance or for life, in bur- 
gage houſes or burgage lands lying within the ſaid borough; 
Yet the defeadants, well knowing the premiſes, but not re- 
garding their duty, or the ſtatute, did not certiſy and return 
plaintiff to be elected to ſerve as a burgeſs for the ſaid 
borough in the ſaid parliament ; and on the 19th of June 
7799, Cauſed an indenture to be made between the ſaid 
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Henry Manning the then ſheriff, of the one part, and them- 
ſelves and divers burgeſſes of the ſaid borough, of the other 
part, and cauſed one part of the ſaid indenture to be ſealed 
with the common ſeal of the ſaid bailiffs and burgeſſes; in 
which indenture it was falſely alledged that the ſaid bai- 
 liffs and burgeſſes of the ſaid borough, as the major part 
of the burgeſſes of the ſaid borough, of them who at that 
election were preſent, as well for themſelves as for the whole 
borough, had elected Timothy Shelley, Eſq. and Wilſon 
Braddyll, Eſq. to be burgeſſes of the ſaid bor-ugh to the 
ſaid parliament. That the defendants afterwards, contrary 
to their duty and the ſtatute, certified and returned the faid 
indentures to-the ſaid Henry Manning the ſheriff, to be 
by him certified and remitted to his Majeſty in Chancery, 
and annexed to the ſaid writ and returned to his Majeſty 
asa good and true return to the ſaid writ ; which indenture 
and return was acccordingly certified and returned to the 


King in Chancery ; by which means the. plaintiff was for a | : 4 
long time (io vit, twenty months) prevented from taking bis Wi | 6 
ſeat as ſuch burgeſs in the ſaid parliament, and was obliged w 


to lay out a large ſum (vo vit, 20001.) in order to obtain 
it. | 7 
The ſecond count ſtated the antiquity of the borough, 
its right to ſend members, the laſt determination, the writ, 
its delivery to the ſheriff, the precept and its delivery 
to defendants, and the election, as before, That plaintif 
was then duly elected to ſerve as one of the burgeſſes tor 
the ſaid borough, &c. by a majority of ſuch perſons u 
then reſpectively had a legal right, according to and within 
the true intent and meaning of the ſaid laſt determinatia 
of the Houſe of Commons, to vote in the ſaid election. 
The third count ſtated the election as above, conclut 
Ing that the defendants rejected and refuſed divers, vt 
Forty perſons, who then and there had reſpectively eflatt 
for life in burgage houſes and burgage lands, lying with 
the ſaid borough, each of which ſaid ſeveral perſons ” 
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aud there offered and tendered their votes for plaintiff; and 
which ſaid perſons, together with divers other voters who 
were by defendants admitted to vote, and did vote for 
plaintiff at the ſaid election, and who were then and there 
legal voters, according to and within the true intent, &c, of 
the laſt determination, would have given plaintiff a majority 
of ſuch legal votes at the faid election; by reaſon of which 
rejection and refuſal, plaintiff was prevented from having a 
majority of ſuch legal votes at the ſaid election: and al- 
though defendants well knew that plaintiff at the ſaid elec- 
tion had a majority of legal votes according to the laſt 
determination, and then and there by reaſon thereof ought 
to have been elected, yet defendants cauſed ſuch indenture 
as before to be made, certified, and returned, by which, 
&c. as before. 

The fourth count was the ſame as the third, except that 
it ſtated that the perſons rejected were perſons who had 
a legal right to vote at the ſaid election, according to and 
within the true intent and meaning of the ſaid laſt deter- 
mination. | 

The damage was laid at 19,0001. and the defendants 
pleaded Not guilty. 
Mr. Pigzot ſtated the neceſſity there was that returning- 
officers ſhould diſcharge their duty according to law, and 
eetusn thoſe who were choſen by the majority of the electors, 
lain e That the legiſlature bad early taken into its conlideration 
les fol BR the abuſes to which the diſcharge of the office had been 
fons u found liable, and had in the reign of Henry VI. inflicted 
| with! e a penalty of 109l. on thoſe who ſhould make a falſe return ; 
nato which being found ineffectual, was extended by the 5th and 
on e Wil. 3. chap. 7. to double the damages which the party - 
-onclud ured ſhould ſuſtain, together with full coſts. of ſuit. But 
ers, al. while returning-officers are thus puniſhed for abuſing the 
y ellas truſt committed to them, their duty is pointed out by law, 
g with and tiiey are directed to follow the laſt determination of the 
ons te Houſe of Commons on the right oi election. That right 
| L 2 | he 
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he ſtated to be ſo clear in Horſham, ſpringing from what 
the beſt authorities had declared to be the original ſource 
of repreſentation in this iſland, that ſince the determination 
in 1715, it had never been queſtioned, even by parliamen. 
tary adventurers, till the general election in 1790. The 
plaintiff on that occaſion had engaged a learned counſel, of 
| Peculiar experience in {ſuch cauſes, to whoſe opinion he 
ſhould have thought the bailiffs would have been glad to 
| liſten; That gentleman read to them the journals of 1715 
and the ſtatute on which the preſent action was founded; 
ſo that their conduct muſt be conſidered as wilful, being 
adopted after the full knowledge of the conſequences that 
would follow. Owing to their return, Meſſis. Shelley and 
Braddyll had fat in the Houſe of Commons for nearly two 
ſeſſions, and the plaintiff had been put to great trouble and 
- expence during the three weeks which the committee took 
to inveſtigate the caſe. He then ſtated the proceedings be- 
fore the committee, and the determinations they had come 
to. Upon the whole, 26941.. 13s. 4d. had been expended; 


one half of which the plaintiff had paid; which ſum he ap- 


prehended the jury would double, according to the act of 
parliament, - | | | | 
| Evidence. The counſel for the plaintiff having proved 
that the borough was antient by old returns, produced the 
writ and return at the laſt election, and called the under- 
ſheriff to prove the iſſuing of the precept from his office, 
It was here obſerved that the writ directs the election to 
be made according to the form of the fatutes, whereas the 
Niff Prius Record had flatute, of which variance the learned 
Judge took a note. The office copy of the indenture of retum 
had the names of Mr. Baillie and Lord William Gordon 
on it, but the perſon who examined it with the original, 
declared that in the original, theſe names were written on 


* 


erazures: this was explained by producing, according to 


the act of parliament, a copy of the return-book, in which 


the clerk of the houſe had entered the names of all choſe 
- . who 
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who were . by writs returnable on the 12th day of 
Auguſt ; and alſo the amendments directed to be made in 
theſe returns by the Houte (a). By this it appeared that 
Meſſrs. Shelley and Braddyll had been firſt returned, but 
that the.clerk of the crown had attended on the- 12th of 
March and erazed their names, and inſerted thoſe of Lord 
William Gordon and Mr. Baillie. ; 

Mr. Ellis and Mr. Lee gave the ſame account of what pal 
ſed at the election that they had before given to the Com- 
mittee. The former ſaid, That Drew Michel was bailiff in 
1780, and had executed a return, which was proved by the 
original return itſelf, brought from the petty bag - office. 
He was aſked by one of the jurymen, Whether Mr. Doug- 
las ſufficiently explained the meaning of the reſolution to the 
bailiffs ? To which he anſwered, That he did not think that 
they poſſibly could have miſunderſtood it, The counſel 
for the defendants proceeding to enquire into the confider- 
ation given for the grants, their dates, and cuſtody, the 
learned Judge obſerved, That the enquiry was immaterial 
to the preſent queſtion. Mr, Witham, a clerk in the of- 
fice of the Clerk of the Journals in the Houſe of Commong, 
who had attended the Committee, brought with him 
the original minutes, and faid they were taken by him, 
except upon the laſt day. Another perſon who at- 
tended on that day was called, and read the reſolutions 
of the Committee, That Mefirs. Shelley and Braddyll- 
were not duly elected, and that Lord William Gordon 
and Mr, Baillie were : That the oppoſition of the Members 
returned was not frivolous or vexatious ; and that the 
bailiffs were reprehenſible. All but the laſt reſolution _ 
was reported to the Houſe. The returning-officers had 
Mr. Chambre for their counſel, The evidence for hs. = 
OR being cloſed, 


(s) 7&8 Will 2. 4 1.63 | 
L 3 | | V. 
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Mr. Serjeant Bond, on the part of the 3 ſaid, 
That the queſtion to be decided by the jury was not, 
what might have been the determination of the Com- 
mittee on a late diſcuſſion: for though the Committee 
might differ in opinion with the bailiffs, it did not follow 
that the latter were in the' wrong, but was, Whether 


or not the returning-officers had acted fairly and honeſtly, | 


according to the beſt of their judgments, in a very difficult 
caſe? A Jndge upon the bench might miſconceive the 
law; but if he gave his opinion with integrity, uninfu- 
enced by any corrupt motive, none but perſons of a malig- 
nant diſpoſition would think of puniſhing him for an in- 
voluntary error. The hardſhip, he obſerved, was greater 
on the bailiffs, who were compellable to act as returning: 
officers, becauſe they were burgeſſes of the borough, and 
who, unfortunately for them, were to be involved in ruin 
by the contention of two powerful neighbours. After 
repeating the arguments for the neceſſity of the admiſſion 
of the voters, and reading the paſſage from Carew, he 
aſked, How it was poſlible, that the returning-officers could 
decide upon the legality of the forty-two deeds which 
were tendered to them at the poll? They could not admi- 
niſter an oath to the perſons who offered to prove the exe- 
, eution of them, nor could thoſe perſons have been indicted 

for perjury if they had ſworn falſely: they would in- 

deed have had a rule to direct them, had the burgage-rol 
of 1611 been produced ; but that was kept from them by 
the agents for the petitioners ; notwithſtanding which 
advantage, they themſelves miſtook the conſtitution of the 
borough, according to the deciſion of the Committee. The 
length of time which the Committee took to inveſtigate 
the caſe, proved its difficulty; and as they reported that 
the petitions of Meſſrs. Shelley and Braddyll were not fri 


volous or vexatious, they muſt have been of opinion that 


each party ought to pay its own coſts ; but if any per- 


ſons ought to repay the plaintiffs coſts, he thought the " 
ſhoul 
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ſuould fall on the oppoſite candidates, and not on the bat- 
liffs, who were unable to ſupport it. 


No evidence being offered by the, counſel for the "6 
fendants, the learned judge addrefled the jury nearly in 
the following manner: 

This is an action brought by the plaintiff far a falſe re- 
turn at the laſt general election. The nature of the action 
and of the defence made againſt it, have been well explain- 
ed. The words of the ſtatute which gives the action, prohi- 
bit all falſe returns wilfully made; you are to enquire, there - 
fore, 1ſt, Whether the returfl in queſtion was falſe ?. and, 
2dly, Whether it was wilfully falſe ? As to the firſt point, 
no doubt can be entertained ; the only competent tribunal 
having decided the return to be falſe. On the ſecond head, 
you ſhould be convinced that the bailiffs felt at the time 
they were making it, that it was falſe; leſs ought. not to 


| induce you to find a verdict againſt them. A falſe return | 
is not enough to ſubjeR an officer to this action; he muſt 


be proved to have returned falſely, knowing his return to 
be falſe. The ſtatute on which the action is founded is of 
the greateſt importance, both to the public and individuals, 
Vain would be the attempt to preſerve the freedom of elec- 


tions, if returning-officers were at liberty to diſregard the - 


right of voting; but you will recollect, that the act is penal 
as well as remedial, and that the officer takes an oath to 
diſcharge his duty conſcientiouſly ; which he muſt violate 
when he is guilty of making a falſe return. I ſhall not 
make many obſervations on the evidence, having obſerv- 
ed with pleaſure, that yon have paid the greateſt attention 
to it; but as the Journals of 1715 were properly much re- 
lied on by the counſel on both fides, I ſhall read them 
to you.—I have read the Journals to you for this purpoſe, 
that you might ſee, Whether there is that obſcurity in 
them that could miſlead the defendants, or any man of 
Plain ſenſe, The following words are remarkable: But 

OO | | the 
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« the Sitting Members counſel inſiſted it was eſſentially 
* neceflary they ſhould be preſented by the Homage-Jury ; 
+ which was denied by the petitioners counſel.” Then 
follows the reſolution, not mentioning the aduiiſſion, about 
which was the diſpute. You will confider, Whether this is 
a reſolution which be who runs muft read, and whether it 
can be miſtaken without being wilfully miſconſtrued. Of 
this the conduct of the returning-officers at the poll will af- 
fiſt you in judging. Mr. Ellis ſaid, That when the bur. 
gage-roll was produced, they were aſked, Whether they 
meant to proceed according to the method that had been 
declared illegal in 1715 ? To which Drew Michel anſwered, 
He did not care for that, he ſhould proceed in the /ame manner, 
as be knew no better rule to procecd by than the burgage-roll. 
The fame queſtion was put to the other bailiff, who acquieſced 
in the deciſion and return, ¶ States the other Evidence.] 
You will judge of all this by the rule above laid down. As to 
what Drew Michel did when there was no conteſt in the bo- 
, Tough, I do not apprehend it can weigh much againſt him; 
nor, on the other hand, can any argument be drawn from 
the re-delivery of the title-deeds ; for while the Houſe of 
Commons declares this to be the law of parliament, it cane 
not he left to the conſideration of a jury. If you ſhould 
be of opinion that the plaintiff ought to recover, you will 
conſider of the damages. I ſhould have ſome doubt whe- 
ther the damages ſhould be doubled by the court, or by 
you ; but that difficulty is removed by the underſtanding 
of the parties, that whatever you give, if you find for the 
plaintiff, ſhall be conſidered as the doubled damages. The 
| bill of Meſſrs. Wallis and Troward you have heard has not 
been taxed : it ſeems admitted to be a fair bill as between 
the agents and the plaintiff; but you are not abſolutely 
bound by it. The Committee reſolved, That the oppo- 
ſition of Meſſrs. Shelley and Braddyll was not frivolous or 


vexatious, but that the bailiffs conduct was reprehenſible; 
| ©; — 


* * 


but they might not think the return iy falſe, altho* 
they thought the bailiffs reprehenſible. That queſtion you 
muſt judge of for yourſelves fairly, and without prejudice. - 
The ſtrong ground on which the defendants reſt their caſe 
is, That the miſtake was not wilful ; and they rely much on 
the long ſpeeches and learned arguments of counſel, Did 
thoſe miſlead and puzzle the bailiffs, or did they act as they 
did under cover of thoſe ſpeeches ? If you are of opinion 
that it was a wilful falſe return, you will find for the plain- 
tif; if you are of opinion it was a miſtaken falſe n 
you will then find for the defendants. 

The jury found a verdict for the plaintiff for 800]. as 
double damages. The ſame jury were ſworn to try the 
next action; and the ſame verdi& was agreed to be taken 
for Lord William Gordon, ſubject to a motion for a new 
trial, or arreſt of Jud gment. 
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The Committee was choſen on F riday the 9th of 
March, and conſiſted of the following Members: 


- Hon. Henry Hobart, Chairman, 
Thomas Burry Bramſton, Eſq. 
Nath. Braſſy Halhed, 

General Bruce, 
William Niſbett, Eſq, 

Lieut. General Vaughan. 
Francis Buller Yarde, Eſq, 
John Fenton Cawthorne, Eſq. 
Earl of Carysfort, 
Sir James Stewart Denham, Bart. 
William Croſbie, Eſq. 

Lord Geo. Thynne, 

Hon. John Thomas Townſhend. 


John Crewe, Eſq. Nominee of the Petitioners. 

Gibbs Crawford, Eſq. Nominee of the Sitting Members, 
| Petitioners, 

I, Robert Home Gordon, Eſq. of Embo. 

| CovunsEL, 
Mir. Douglas, Mr. Luders, 

2. Robert Bruce Æneas MacLeod, Eſq. of Cadboll. 


_ Covunstr, 
Mr. Graham, Mr. Dundas. 


| Lieut. General James Grant, of Ballendalloch. 


CounsEL, 
Mr, Partridge, Mr, Tait. 
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of the County of 
SUTHERLAND. 


HE petition of Mr. Gordon ſtated, « That 
he and General Grant were candidates at 
the laſt election of a commiſſioner to ſerve in the 
preſent parliament for the county of Sutherlahd, 
which was held at Dornock, in the faid county, 
on Wedneſday the 14th day of July 1790 : That 
the ſaid General Grant claimed to be, and took 
upon himſelf to act as, parliamentary præſes of 
the meeting for the election, previous to the 
choice of a præſes by the freeholders of the faid 


county then met; and not only himſelf voted in 


the choice of ſuch præſes, although he had no 
legal right to be upon the roll of freeholders of 
the ſaid county, or to vote in ſuch choice, but 
_ alſo admitted ſeveral other perſons who had no 
legal right, either to be upon the ſaid roll, or 
to vote in the choice of præſes, to vote in 
ſuch choice, by means whereo. Robert Bruce 


* 
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Eneas MacLeod obtained. a colourable majority, 
and was by the ſaid General James Grant de- 
clared to be duly choſen præſes of the ſaid meet- 
ing, although George Mackay, Eſq. of Bighouſe, 
was the perſon duly choſen præſes by a majority 
of the freeholders then preſent, who had a right 

to vote in ſuch choice: That the ſaid General 
Grant and his adherents ſtanding upon the ſaid 
roll, were guilty of great partiality and injuſtice 
to the petitioner, not only by not ſtriking the 
names of him the ſaid General James Grant and 
of ſundry other perſons out of the roll of free- 
holders of the ſaid county, and by taking and 
accepting the votes of ſuch perſons, as well in 
the choice of præſes and clerk of the ſaid meet- 
ing as in the election of a commiſſioner to re- 
preſent the ſaid county, although by law they 
were not entitled to have remained on the ſaid 
roll of freeholders, or to have voted at the ſaid 

election, but alſo by enrolling other perſons as 
freeholders on the ſaid roll, and taking and ac- 
cepting their votes in the ſaid election, and by 
ſtriking the name of John Gordon, Eſq. of 

Pulroſſie, from the ſaid roll, who had a legal 
right to continue thereon, and who would have 

voted, and did actually tender his vote for the 

petitioner: That the ſaid General James Grant 
was guilty of bribery, &c. and was ineligible to 
þſerye 1 in en, for the ſaid e not being 

a * 
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a legal freeholder of the ſame : That the peti- 


* tioner had the votes of a majority of the free- 


holders of the ſaid county, who by law were en 

titled to vote at the ſaid election; and that the 
ſaid George Mackay of Bighouſe, who was the 
legal præſes of the ſaid meeting for election, gave 


his caſting or deciſive vote in favour of the peti - 


tioner, in caſe in the event it ſhould afterwards 
appear that the votes of the legal freeholders then 
preſent were equal: That the petitioner was 
therefore duly elected the commiſſioner to ſerve 
in parliament for the ſaid county, and ought to 
have been returned as ſuch by the {aid meeting, 
to the ſheriff of the ſaid county, and by him re- 
turned as ſuch commiſſioner ; but that the ſaid 
General James Grant, by the means aforeſaid 
and by various other undue practices, procured 
himſelf to be returned by the ſaid ſheriff as the 
commiſſioner choſen to repreſent the ſaid coun- 
ty; and has actually been returned by the faid 


ſheriff as ſuch commillioner, in prejudice of the : 


ſaid petitioner,” &c. 
The petition of Robert Bruce Aneas Mac : 
Leod, Eſqr. of Cadboll, ſet forth, That at 


the meeting for the election of a member to 


ſerve in parliament for the county of Suther- 
land, holden as above, the petitioner, General 
Grant and Robert Home Gordon, Lſq. of Embo 
were candidates; and that the petitioner being 

duly 
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duly elected by the votes of a majority of the 
real freeholders preſent, qualified and entitled by 
'law to give their votes, ought to have been re- 
turned commiſſioner for the ſaid ſhire; that the 

meeting however having admitted the votes of 

ſeveral· perſons who were not legally qualified or 
entitled, nor poſſeſſed of ſuch real freehold 


eſtates and qualifications as the laws of Scotland 


require, there was an apparent majority in favour 
of the ſaid Lieut. General James Grant, who 
was declared by the ſaid meeting to be duly 
elected and returned by the ſheriff, whereas he 
ought to have returned the petitioner as duly 

elected: That the petitioner conceiving the ſaid 
election to have proceeded contrary to law and 
to his prejudice, prays the Houſe to take the 

premiſes into conſideration, and to grant him 

ſuch relief therein as to the Houſe ſhall ſeem 

meet. 

The petitions ISAs read, 


— 


Mr. eee 


On the part of Mr. Gordon, ſtated, That al- 
though he had now to oppoſe Mr. MacLeod as 
well as General Grant, yet the former gentleman, 
at the election, ſupported every one of thoſe 
votes which he now wiſhed to ſet afide. If 
therefore the committee ſhould perceive that his 


- Wu upon the fitting member was colluſive, 
| they 


- 5 ens iy... =— 
they would nat ſuffer i it to injure che realintereſt 


more formidable now than at the conteſt for the. - 
election. —He ſtated; That at the eleQion-meet- | 
ing there were thirteen freeholders on the county. 
roll; but ſome having been then put on the 
roll, and others ſtruck off, when the election 
commenced, there appeared to be fixteen ; eight 
of whom voted for General Grant, three for Mr. 
Gordon, and five for Mr. MacLeod. But Ge- 

neral Grant as he ſhould contend being ineli- 
gible, becauſe he had not a right to ſtand on the 
roll as a real Freeholder, the election muſt be 
declared void, as it could not be contended that 
the votes given in his favour were abſolutely 
thrown away. This would fave the committee 
the trouble of entering into a diſcuſſion of the _ 
legality of the particular votes, to aſcertain 
which muſt be an extremely difficult raſk. He 
obſerved, that repreſentation was introduced into 
the Scottiſh parliament in the fifteenth cen- 
tury (a), but did not affume its preſent form 
till the act of 1681, in the reign of Charles II. 
By that act none were allowed to vote for com- 
miſſioners for ſhires, or were eligible as ſuch, 
but thoſe infeft in property or ſuperiority, and in 
poſſeſſion of a forty ſhilling land, of old ex- 


(a) Act 1427. c. 101. 2 2 


of his client, but would decide that it was not . | 
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tent {a), or thoſe infeft in lands liable in pubir 


burthen for his Majeſty's ſupplies, for 400 l. of 
valued rent. The lands affording theſe quali- 
fications were required to be holden imme- 
diately of the king or prince. But, notwith- 
ſtanding this law was general, an uſage pre. 
vailed in Sutherland of allowing the  vaſlals of 
ſubjects ſuperiors to elect and be elected for that 
county, without any regard to the quantum, 
either of the old extent or the new valuation of 
their property. This cuſtom was noticed by the 
act of the 16th of Geo. II. which, reciting the 
confuſion that had ariſen, from the undue multi- 
plication of votes, and the claim of ſeveral per- 
{ons to vote in reſpect of the property and ſupe- 
riority of the ſame lands, enacts, That no perſon 
ſhall have a right to vote unleſs he be infeft and 
in poſſeſſion of lands liable to his majeſty's ſup- 


 - plies, at the rate of 2001. Scots valued rent, holden 


either of the king, or of ſome peer or other perſon, 
or body politic or corporate, who by law are diſ- 
abled to be a member.of the Houſe of Commons, or 
to vole in ſuch electious, or partly of the king and 
partly of ſuch other perſon. In order to aſcer- 


tain the number of voters, it was thought proper 


| (though it has not anſwered the purpoſe of 


(a) See the note to the Ork. and Zet. caſe, vol. i, 
. P · 413. a a 
avoiding 
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avoiding ligation) that a roll ſhould be made 
up in this as in other counties of Scotland, an- : 
nually, at the Michaelmas-court of freeholders'; 
and alſo at each meeting for the election of a 
member. At theſe times the roll is examined 
and purged of thoſe who are thought to have no 
right to ſtand there, and increaſed by thoſe whoſe 
titles have accrued to them fince the laſt meet- 
ing; but whenever there are two candidates and 
any number of diſputable votes, it generally 
happeus that they differ about the choice of the + 
præſes of the meeting who has a caſting voice, 
and that the loſing party put in their claim for 
their præſes in caſe it ſhould afterwards appear 
that he was choſen by a majority of legal free- 
holders; and alſo proteſt againſt the admiſſion 
or rejection of voters, whom they think impro- _ 
perly added to or ſtruck from the roll. The 
act of 1681 gave a power of appealing from the 
deciſions of the freeholders to the parliament or 
convention; and in caſe it ſhould not be fitting 
at the time, allowed-a ſummary application to the 
Court of Seſſion (a), without any farther cita- 
(a) And in caſe objections be made when a parliament | 
or convention is not called, a particular diet ſhall be ap- 
pointed by the meeting, and intimate to the parties contra» · 
verting to attend the Lords of Seſſion for their determina- 
tion ; who ſhall determine the ſame at the ſaid diet ſumma- 


rily, according to law, upon application, without farther 
citation, Char. II. Parl. 3. 168. c. 21. 
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- in a borough, unappealed from within a year, 


tion than an intimation of the diet to the con- 


E traverting parties. But in the 16 Geo. I L. the 


legiſlature found it neceſſary to limit more par- 
ticularly this right of the Court of Seſſion to re- 
viſe the deciſions of the court of freeholders, by 
declaring that any freeholder who thinks himſelf 
aggrieved by the admiſſion or rejection of any 
other freeholder, may apply to the Court of 
Seſſion by ſummary complaint, provided fuch 
application be made within four calendar months 


after the rejection or enrollment. If ſuch com- 
plaint be not ſo made, the freeholder is to re. 


main on the roll till a ſubſequent alteration of 


the circumſtances of his title. He did not mean 


to contend, that if the four months were ſuffered 
to elapſe, without any complaint being made, he 
Court of Seſſion had any juriſdiction in theſe 
caſes, but he certainly ſhould contend that the 
ſame limitation did not operate on committees 
of the Houſe of Commons. The Court of 


Seſſion could only decide on the right of per- 


{ons to ſtand on the roll: it is the peculiar pro- 


vince of committees to decide on the legality of 


their votes. Had the legiſlature meant that the 
limitation of four months ſhould bind this tri- 
bunal, it ought to have ſaid fo expreſsly, in the 
fame manner that it has declared that a deter- 
mination of a committee on the right of election 


ſal 
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ſhall be concluſive, not in this or that a 
court, but to all intents and purpoſes whatſoever. 
He ſhould therefore contend, that if any former 
Committee had thought itſelf bound by this limi- 
tation impoſed on the Court of Seſſion (a), the 
opinion was erroneous, and that there was no 
foundation for ſuch a conſtruction of the acts 
above mentioned, as to ouſt this ſupreme tribunal 
of a juriſdiction peculiarly its own. Upon 
that ground he proceeded to ſtate two objections 
to General Grant's elegibility. 1ſt, That he 
never was a real freeholder of the county; and, 
2dly, That fince he was put on the roll, there 
had been ſuch aa alteration of the circumſtances 
of his title, as ought to have induced the Court 
of Freeholders to ſtrike him off the roll, and 
would entitle the Committee to enter on the 
queſtion, even if they ſhould be of opinion that 
| they were bound by the limitation of four 
months, where an alteration of circumſtances 
had not taken place. As to the firſt point, it 
was to be obſerved, that there were two noble 
Lords who poſſeſſed great property and ſupe- 
riority in this county, Lord Rae and the Earl of 
Sutherland. Theſe, by the conſtitution of par- 
lament, had no right to interfere in the election 
of members of the Houſe of Commons; nor r if 


(a) See the Elgin caſe, 3101 
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they had, could they give more than one vote 
for their property, however large it might be; 
for the conſtitution has wiſely conſidered that 
our freedom and civil rights are equally dear to 
us as pecuniary conſiderations, and that in them 
every voter has an equal intereſt. The noble 
Earl however, in 1757, by a contrivance which 
might then be thought ingenious, but which he 
truſted would now appear to be clumſy, made 
twenty-three votes from his own property, in a 
county where there were formerly but ten. The 
title by which theſe perſons claimed the poſſeſſion 
of eſtates enabling them to vote, was 1n the form 
of a proper cadſes, by which in the law of Scot- 
land the property is transferred to the poſſeſſion 
of the wadſetter, who enjoys all the profits of it 
in conſideration of-a ſum of money advanced to 
the owner, who is tiled. the reverſer, and who 
has a right to redeem the land whenever he fe- 
pays the money. A proper wadſetter enjoys the 
profits of the land without accounting for them 
to the reverſer, even if they ſhould exceed the 
legal intereſt of the money advanced; but, on the 
other hand, ſhould they fall ſhort of it, he bears 
the loſs, which diſtinguiſhes his right from that 
of an improper uadſetter, who holds the land 
merely as a pledge for his money; and who, if 
the profits exceed the legal intereſt, is obliged 


to account for the ſurplus, as he is entitled, on 
= the 
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the other hand, to have the deficiencies made up 

to him. The former only is allowed to vote by 
the ſtatute of 1681; but the Committee would 
perceive, that though in form an eſtate were 
pledged as a proper wadſet, yet in reality it 
might be an improper wadſet, from the under- 
| ſtanding of the parties that exactly the legal in- 
tereſt, and no more, ſhall be detained by the 
w-adſetter. It would appear that this was Ge- 
neral Grant's caſe, from a letter written by his 
agent (a), claiming five per cent. upon 1200 l. 
the conſideration of the wadſet, without taking 
the riſque of the produce of the land. It was 
alſo a circumſtance againſt the reality of the 
tranſaction, that this mode of raiſing money 
had not been uſed in Scotland for a century; 
but inſtead of it, heritable bonds are now granted, 
as being a more convenient ſecurity ; and ac- 
cordingly it will appear that Lord Sutherland 
did not want money in 1757, and that General 
Grant did not advance agy; for the twenty-ſeven 
voters merely gave their, bonds for the eſtates, by 
which means his Lordſhip became both borrower 
and lender. If the noble Earl had really wanted 
mae his land would have brought more in 


(a) It appeared to be um from this and the Stir- | 
lingſhire caſe, for writers and agents in Scotland to deliver 
up even their confidential Jetters, when called upon in the, 
courſe of a cauſe, before the Court of Seſſſn. 


M 4 | the 


the market chan the bonds of theſe gentlemen : 


ſo that the General would have as much difficulty 


in perſuading. the Committee now, that the 


tranſaction was not fictitious, as he experienced 
in perſuading the Court of Frecholders to be of 
that opinion in 1757. He was then rejected; 
upon which he appealed to the Court of Seſſion, 
but the ſuit was, allowed to cep, as it is faid, 
for eight years; when, after a compromiſe of the 
contending parties, it was revived, and no oppo- 
ſition being made, the court. as of courſe, PEDe 
' [nounced judgment in 1765, in an action of 
wakening,in the following words: The Lords 
having reſumed conſideration of the foregoing 
« petition, and of the original petition and com- 
4 plaint and anſwers thereto, in reſpect the ſaid 
Major Hugh Mackay, of Bighouſe, has with- 
* drawn his objections, and that no objections 
were offered by the other freeholders, the 
Lords grant warrant to and ordain the ſhe iff- 
s clerk of the ſhire of Sutherland, to add 
the petitioners Col. James Grant, of the 


“ 4oth Regiment, and Lieut. Charles Gordon, 


« of Skelfich, to the roll of frecholders for elect- 
ing a member of parliament for the ſaid ſhire 
* of Sutherland, and decern.” This judgment 
in law refers back to 1757; at which time it 
muſt be taken, at leaſt againſt the General, that 


he was in poſſeſſion. But it will be found that 
| twenty 
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twenty "years afterwards he was not in poſ-. 
ſeſſion (a); which is ſurely ſuch an alteration of 
eircumſtances as, upon the moſt rigid conſtruc- 
tion of the act of Geo. II. to give the free⸗ 
holders ard, @ fortiori, the Committee an oppor- 
tunity of ſcrutinizing his title, and of deciding 
whether or not it was ſuch as to enable him to 


gad on the roll. That during this interval he 


was not in poſſeſſion is apparent from theſe * 
fads: That after Lord Sutherland's death, the 
curators of his infant-daughter diſpoſed by leaſe: 
with warranty, of the very property in queſtion, 
to Joſeph Gordon for nineteen years, which will 
not expire till the year 1798. This was done 
without conſulting General Grant; and the te- 
nant is at preſent in poſſeſſion, and till lately, paid 
the rents to Lady Sutherland. In 1789 General 
Grant's agent, who is alſo agent for the Suther- 
land family, is found propoſing, by letter, that 
the rent ſhall in future be paid to General Grant? 
But where is the leaſe from the General to the 
tenant Gordon ? or where is the power of attor- 
ney from the General to Lady Sutherland, to 
grant Gordon a leaſe for nineteen years? Can 
the mere ſubſequent payment of rent, if it could 
be proved, anſwer the preſumption ariſing from 


(a) It was admitted in the cauſe below, that General 
Grant was not in poſſeſſion during this time, though it was 


laid he had a right to poſſeſs, 
theſe 
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theſe facts? Under the leaſe from Lady Suther- 
land, General Grant could not diſtrain for the 
rent in his own name ; and her directions to the 
General to receive the rent, could only make 
him her bailiff or receiver. This conduct of 
the agent in 1789 ſhews, That in his apprehen- 
ſion General Grant lad not then poſſeſſion, and 
accordingly in 1788, Lady Sutherland grants by 
leaſe to Hugh Houſton, for nineteen years, all 
the kelp-ware on a diſtrict of the ſea-ſhore, which 
includes the coaſt of General Grant's eſtate, 


Here the poſſeſſion of Lady Sutherland again 


appears, and there is therefore in 1789 the ſame 
cContrivance to make the tenant attorn to General 
Grant, who is from this time to pay the miniſter's 
ſtipend as heritor, though till then Lady Suther- 
land had acted. as ſuch. The joint agent of the 
| General and Lady Sutherland, is found about 
this time taking an opinion on the validity of 
the vote in his capacity of agent to the Suther- 
land family, and writing to a friend, that he had 
communicated the reſult of the opinion of the 
Lord Advocate to Lady Sutherland and Lord 
Gower. The intereſt was theirs, and not Ge- 
neral Grant's. The opinion, as it ought to be, 
was exprefled with caution; and in anſwer to the 
queſtion how the votes might be rectified, de- 
clared, that they could only be made good by 


granting proper: wadlets, ang putting the wad- 
ſetters 
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ſetters in full poſſeſſion of their lands. Another 

mode however was adopted, which was, that 
thoſe wadſetters who were on the roll and choſe 
to pay up the conſideration ot the wadſets, at 
twenty years purchaſe of the rents, ſnould be 
put in poſſeſſion of the wadſet- lands; but as 
this was a moſt defective cure of General Grant's 
original title, ſo neither could it be cured by 
an eit (a), or prorogation of the right of re- 
demption till 1798, which Lady Sutherland had 
granted; for that being metely a confirmation of 
the original title, muſt ſtand or fall with it. It 
was on theſe grounds that the freeholders were 
moved to ſtrike General Gram's name from the 
roll; but they refuſing, an appeal was carried 
to the Court of Seſſion. The Court were of 
opinion, that the judgment of 1765, ordering 
him to be put on the roll, could only be im- 
peached by an action of reduction, which was 
accordingly brought, and is ſtill depending. In 
the mean time the Committee will take cogni- 


ance of the queſtion; for ſhould they think 


themſelves bound to admit the vote, this ab- 
ſurdity will follow: that they may declare a 


(a) ** It is a deed granted by the reverſer, acknow ledg · 
ing the receipt of a farther ſum borrowed from the wad- 
ſetter, and declaring that the wadſet ſhall not be redeem- 
able till the payment of the laſt debt, as well as the firſt,” 

Erft, Inf. p. 294. | 

| vote 
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vote to be good now, and in a few days 1 
that the Court of Seſſion have ordered the voter 
to be ſtruck from the roll of freeholders. If 
therefore the Committee ſhould be of opinion, 
that in point of law General Grant's original 
title was defective, and that it was defectively 
cured, it would follow, that having no right to 
ſtand on the roll at the time of the election, he 
was ineligible, and that therefore the election 
muſt be declared void. For he did not appre- | 
hend that becauſe the Court of Seſſion, owing 
to there being no oppoſition, had ordered Ge- 
neral Grant to be enrolled in 1765; that that 
colluſive judgment could bind other electors who 
were not parties to it, or that the Committee 
would think themſelves bound by the limitation 
of four months, when there were no expreſs 
words in the act of the 16th of Geo. II. taking 
away their juriſdiction after that lapſe of time. 


Ev1DENCE. 


The minutes of the election - meeting being 
given in, the counſel for the petitioner, Mr. 
Gordon, wiſhed to read the decree, ordering 
Colonel James Grant and Lieutenant Charles 

Gordon to be added to the roll of freeholders in 
1765; which was oppoſed, on the ground that 
no evidence oughi to be received tending to 
' impeach his title, after he had been four months 

10 | | on 
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on the roll. But to this it was anſwered, That 
this evidence in itſelf went to eſtabliſn the Ge- 
neral's title, and as ſuch, ought not to be ob- 
jected to by his counſel, they having relied much 
in the Court of Seſſion upon his being enrolled 

in conſequence of a deciſion of that Court. 
The Committee accordingly determined to re- 
ceive this decree as evidence. 
Mr. Luders then produced “ the proof in che 
complaint, Robert Home Gordon, Eſq. againſt 
Lieut. General James Grant;” when, after a ſhort : 
argument in which Sir John Macpherſon's caſe 
was quoted for the petitioner, and the late caſe 
of Elliot and Pringle (a) for the fitting member, 
the counſel and agents being directed to wich- 
draw, the Committee deliberated and reſolved, + 
« That the evidence offered to be produced for 
the petitioner, Mr. Home Gordon, is not admiſſible:” 
which being communicated to the parties at 
the riſing of the Committee, Mr. Douglas next 
day made the following propoſition :—* The 
counſel for the petitioner, Mr. Gordon, offer to 
produce evidence to ſhew that the ſitting mem- 
ber was not in poſſeſſion of the eſtate on which 
he was inrolled at the time of the laſt election; 
which they contend was an alteration of circum- 
ſtances ſince his enrollment, of ſuch a nature, that 


(s) See thele Caſes in the Appendix, No. i and 2, 3 
2 he 


1 


174 Senn, 
he ought to have been ſtruck off the roll; and 
was therefore ineligible.“ 
The Committee having deliberated 5 this 
Propoſition, reſolved unanimouſly (as the OG 
bear) : 1 SETS 
Jas it is the opinion of this Committee; that 
no evidence ſhall be admitted 10 impeach the right 
of voting of any perſon at the Sutherland election, 
admitted on the freeholders roll by decree. of the 
Court of Seſſion of Scotland, who has remained on 
ſuch roll for many years, and where no alteration 
of his circumſtances has been allowed by the free- 
bolders, at a ſubſequent Michaelmas-meeting, or 
meeting for election, as a ſufficient cauſe for ſtriking 
him off the roll (a). This refolution being 
| . 5 a commu» 


(a) This reſolution of the Committee may perhaps ap- 
pear to ſome, to pay too great a deference to the deciſions | 
of the Court of Freeholders; for ſhould a majority of theſe f 1. 
reject all evidence of an alteration of circumſtances/ even ö 
where it could be clearly proved, ſuch a caſe ſeems to come 
within the words of the determination. But I apprehend 
that, upon an attentive confideration of General Grant's 
caſe, it will appear fully to juſtify this reſolution in his fa- 
vour. It had been urged againſt him in the Court of 
Seſſion, that the judgment ordering him to be enrolled 
was collutive; but the Court was of opinion, that the 
judgment could only be queſtioned by an action to reduce 4 
it; and accordingly an action of reduction was inſtituted by 94 
General Grant's opponents. To this view of the argument, «x 
the words of the reſolution, © bo has remained on the roll LP 
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communicated to the counſel, Mr. Douglas ſaid 


that 1 it enn, his client to withdraw his pre- 
tenſions 


15 many years aw for chat judgment not having been 
queſtioned for ſo many years, it was fair to argue that the 
Committee ought not to queſtion it now (merely becauſe 
an action of reduction had been lately inſtituted) upon the 
ſame principle that Committees will not try a claim to- the 
freedom of a corporation, where the perſon claiming had 
ſufficient time to have had his right determined by the 
Courts of Law, or admit evidence to impeach the rateability 
of a perſon who has actually been rated ſo long, that an ap- 
peal might have been entered and decided before the meet- 
ing of the Committee. As to the other point, That there was 
an alteration of the circumſtances of General Grant's ori- 
ginal title, which required the, Committee to decide on his. 
preſent right to ſtand on the roll, it is neceſſary to con- 
ſider the proceedings in the Court below. In the Court of 
Sefſon it was chiefly inſiſted on againſt General Grant, that 
he never was in actual poſſeſſion of his lands, not even at 
the time of the election. Memorial of the 24th of February, ' 
1791, for the complainers, On the other hand, for the Re- 
ſpondent it was ſtated, That, in order to ſave unneceſſary 
trouble and expence to both parties, he was willing to 
« admit, and which indeed he never controverted, that for 
« ſeven years preceding Whitſunday 1789, though he had 
* the right to poſſeſs, he did not poſſeis the wadſet - lands 
by actually levying the rents thereof, which were received 
'* by the noble purſuer, and applied in extinction of the 
* intereſt of the wadſet ſum, By this admiſſion, the ſub- 
ect of proof (it was ſaid) becomes limited to this lingle 
** point, whether the reſpondent has or has not been in 

« poſſeſſion of his wadſet- lands fince Whitſunday I 789, | 
„and W at the time of exerciſing his rigbt of s 

| ua freehold, 
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1 tenſions to hb ſcat, and that therefore be ſhould 


give the. Committee no farther trouble. Mr. 
- Dundas, 


$ freehold, at the meeting for election of a member of 
. «+ parhiament for the caunty ot Sutherland, on the 14th of 
„ July laſt? and has or has not continued in poſſeſſion ever 
4 nee? The reſpondent does aver that he has in every 
view been in the actual poſſeftion' for crop 1789 and 
& 1790, and that he has levied the rent of thoſe years, and 
applied them to his own vie.” This admiſſion however, 
was conſidered as not being ſufficiently full, and was not 
accepted; and the complainers went at _ into the 
evidence they had to adduce. 

On the 5th of July 1791, the Court pronounced the fol- 
lowing interlocutor : ** The Lords having adviſed this pe- 
6 tition with the anſwers thereto, they find that the peti- 
6 tioners are not barred from ' ſtating the objection that 
« General Grant's qualification is nominal and fictitious, 
&« and allow them to give in a condeſcendence of ſuch facts 
& and circumſtances as they are willing to prove in ſupport 
6. of that allegation, to be put into the boxes to-morrow.” 
This condeſcendence was accordingly given in, and proofs 
were had on both fides. F rom this deciſion, it would ſeem 
that the Court was of opinion, That General Grant's being 
out of poſſeſſion after the judgement in 1765, was ſuch an 
alteration of the cir umſtances of his title, as it ſtood at the 
time of his inrollment, that it might be inveſtigated by the 
freeholders and the Court of Seſſion; except we ſuppoſe 
that the deciſion was governed by the fame principles that 
were ſaid to have induced the Court to decide other caſes 
contrary to that of Elliot and Pringle. But by the ultimate 
_ deciſion in General Grant's favour, which was given before 
the caſe of Elliot and Pringle was argued at the bar of the 


Houſe of 1 the Court a have been of opinion that 
' General 
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Dundas, on the part of Mr. MacLeod, alſo ſaid, 
That he had no evidence to offer to the Com- 
mittee, his intention being to bring the merits 

of Macleod's petition forward, only in the event 
that General Grant was declared I ö 
Upon chis, | 

Mr. 5 2 55 
ſaid, That as both his friends had acknowledged 
that they had no admiſſible evidence to produce, 
he muſt recall to the memory of the Com- 
mittee the proviſion of the act of the 28th of 

Geo. III. which enabled them by a ſpecial re- 


port to award coſts to his client, who had been 
put to great expence * inconvenience, by 


General Grant was actually in poſſeſſion at the time of the 
election, and that in point of law it was immaterial to the 
goodneſs of his title, whether he was or was not in poſſeſſion 


ofs during all the intermediate time, provided he were in'poſ- 

em ſeſſion, or rather had a right to ſtand on the roll at the time 

ing of his enrollment, and at the time he gave his vote. The 
an Committee perhaps, drawing this plain inferenee from the 

the deciſion of fo competent a court as the Court of Seſſion, 

the might not be willing to enter on the diſcuſſion of a difficult 

oſe point of Scotch law, merely becauſe the deciſion was ap- 

that pealed from (a), when ſo many years had elapſed, during 

ales which the parties might have had the diſpute nn 

nate by an appeal to the dernier reſort. 

fore - | 

the 6) The jiging AS ie es 


the matter never came the length of a caſe. 


N 5 baving 


pe” en 


having a ds brought againſt him which 
was totally unſupported by legal evidence. As 


to Mr. Mac “Leod's petition, he apprehended 


there could be little doubt that it came within the 
intention of the act; but he ſhould contend that 
the act extended alſo to Mr. Gordon who had 
brought forward a ſpecific charge againſt General 
Grant, in which he had failed, and who on that 
account-would have had the coſts of the trial to 
pay if he had ſued in the courts of law. It could 


- © Not even be ſaid in his defence that he had a 


probable cauſe to hope for ſucceſs, conſidering 
the number of years during which General 
Grant had remained on the roll, unqueſtioned 


by the freeholders at the Michaelmas head. 


courts. Mr. Gordon's petition was on that ac- 
count frivolous ; and it was vexatious, becauſe 
its object being indirect, namely, not to ſeat 
the petitioner but to remove the ſitting member, 


it ought to have been ſupported by the cleareſt 


evidence. The Committee who ſat on the 
Bodmin caſe laſt ſeſſion were of this opinion. 
The, petition in that caſe was founded on his 
opinion, which, he was ſorry to ſay, in that in- 
ſtance was not correct. The miſtake being 
diſcovered, it was argued before the Committee, 
that the opinion of a Gentleman at the bar was a 
ſufficient juſtification for petitioning the Houſe; 


but the Committee thought that the petitioner 
ought 


i 


=”, ow! 2 — ©  - 1 ee 
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| evght to reſt on the merits of his caſe, and 


that if he had erred in a point of law, he 
alone ought to ſuffer: they accordingly voted 
the petition to be frivolous and vexatious (a). 


Another Committee in the late caſe of Colcheſter 


came to a ſimilar determination, the petitioner 
having miſtaken the law as to the ineligibility 
of Sir John Jackſon, on account of a ſuppoſed 


penſion. How far that determination was ſatiſ- 


factory to the public he could not ſay; but a 
ſtrict analogy was obſervable between it and the 
doctrines of the courts of law, where, a party 


imagining himſelf to be right in point of law, 
but proved to be miſtaken, always pays the coſts 


of the trial. He concluded with obſerving 
that Mr. Douglas's ſpeech was now excluded 
from the conſideration of the Committee, and 
that the mode of attack brought forward againſt 
General Grant, had been decided to be totally 
inadequate to obtain the end en 

On the other fide, e 


3 Mr. LuDERs | 
ſaid, That as this was an application to the diſ- 
cretionary power of the Committee, their report 
muſt be founded upon all the circumſtances of 
the caſe taken together; they would therefore 


(a) See the Appendix, No. z. 


N e attend 
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attend to * current opinion of the law of Scot· 
land at the time the petition was preſented, 
The Court of Seſſion then held a different 
doctrine from that of the caſe of Elliot and 
Pringle ; and in General Grant's cafe, allowed 
an objection to be brought againſt his title long 


after the expiration of the four months. It was 


therefore competent to any lawyer in Scotland, 


to have given an opinion in favour of the prayer 


of his client's petition. The caſe of Elliot and 


Pringle was finally decided within ten days laſt 


paſt; had it been decided in his favour he would 
have ſucceeded with the Committee. This 
added to the conſideration that General Grant's 
cauſe was at preſent open before the Court of 


|  Seffion, and might be decided againſt him, would 


convince the Committee that there was a juſt 
ground for petitioning the, Houſe of Commons, 
He denied that General Grant was on the roll 
for a longer ſpace of time than ſince 1789 for 
he himſelf had admitted, that he' was out of 
poſſeſſion for many years before: Mr. Par- 


tridge had therefore failed in that moſt mate- 


rial point, the length of time during which his 

client had been entitled to vote. Neither had 
it been ftated that any witneſſes were brought 
from Scdtland, which might have increaſed the 


expence of the trial; theſe were unneceſſary, as 


all the evidence relating to the qualification 


ion 
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was in writing, On the frivolity of the peti- 


tion he obſerved, that this differed from the = 


Bodmin - caſe, where the counſel was under 
the neceſſity of ſtating from the firſt, that he 
had no evidence to offer; and as to its being 

vexatious, it would not have deſerved that epi- 
thet, had the caſe of Elliot and Pringle been 
otherwife decided. It was not for him to 
ſay, whether the determination in the caſe 
of Colcheſter had given complete ſatisfaction; 
but the Plymouth Committee which fat in this 
Seſſion, did not come to a ſimilar reſolution, 
though the petitioner there gave up the conteſt, 
after having maintained it during three days. 
He left the matter therefore with the Committee, 
and ſhould only obſerve, that Mr. Gordon's 
petition was preſented at a time when every 
lawyer in Scotland would have adviſed jt, and 
when the evidence now offered to the Com» 


mittee had been received by the Court of 
Seſſion. This precluded all idea that the peti- 


tioner was actuated by the malicious motive of 
merely wiſhing to diſtreſs the 838 member. 
Mr. Luders wing Oy" | 


Mr. Dr dt 
On behalf of Mr, MacLeod, faid, That his 
client had waited till Mr. Gordon actually pre- 
Jented his petition, as he could not think his 
8 3 ot intention. 


— 
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intention of petitioning ſerious, he having only 
three votes to oppoſe to ſo great a majority on 
the other ſide (a). When however he did come 
forward, he was obliged to aſſume the appear. 

ance of an antagoniſt to the ſitting member, or 


* 


(a) The Seſſion of 1790 commenced on the 25th day 
of November. On the 15th, of December, notice being 
taken in the Houſe that in the liſt of the names of the 
members returned to ſerve in the preſent parliament, which 
was delivered to the clerk of the Houſe by the deputy-clerk 
of the crown in chancery, Lieut. General Fames, of Ballen- 
dalloch, was certified to be returned as the commiſſioner to 
ſerve in parliament for the ſhire of Sutherland; a motion 
was made and the queſtion being propoſed, that the deputy- 
clerk of the crown do attend the Houſe immediately, with 
the return for the {aid ſhire of Sutherland, the Houſe was 
moved, that the entry in the. Journal of the Houſe of the 


28th day. of November 1761, in relation to the return of 


Richard, Earl of Tilney, in the kingdom of Ireland, for the 
borougb of Malmeſbury, in the county of Wilts, might be 
read; and the fame being read, and the deputy-clerk of the 
crown being ordered to attend with the return for the faid 
ſhire of Sutherland; and it appearing to the Houſe, by the 
information of one of the members of the Houſe, who was 
preſent at the laſt election of a commiſſioner for the faid 
ſhire, that Lieut. General James Grant was the perſon 
elected, and intended to be returned; it was ordered, That 
the ſaid return be amended, by inſerting the word © Grant” 
after the word © James; and that leave be given to peti- 
tion the Houſe, complaining of the ſaid election or return, 
within fourteen days next. Mr, Gordon's petition was pre- 
ſented on the 17th of December, wa Mr. MacLeod's on 
the _ See the Votes 151 theſe dates. | 
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his petition would not have been received by 
the Houſe. Had he not petitioned, the elec- 

tion might have been declared void, and 
Mr. MacLeod would not have obtained the 


ſeat, which he conceived he would have been 


entitled to, had General Grant been declared 
ineligible. The Committee would therefore 
ſee that. his client was in fact dragged for- 
ward by Mr. Gordon; who ought to bear the 
blame of both petitions, if whe was — 5 
to them. | 

Mr, PARTRIDGE, | in reply, 7 
ſaid, T hat whatever -were ths motives which 
influenced the petitioners, this was clear, That 
General Grant had been obliged to defend him- 
ſelf with conſiderable expence againſt both 
of them. With regard to Mr. MacLeod's fears, 


he apprehended that they were groundleſs, as 


the Committee would not have declared Mr. 
Gordon duly elected till they had difallowed 


the five votes of Mr. MacLeod, who ſhould 


have preſented a petition, diſcloſing the circum- 


ſtances of the caſe, and praying to Le admitted 
a party to defend the ſeat. Neither could the 


doubt that was faid to be entertained of the 
law of Scotland, afford the . petitioners much 
excule for their conduct; for though there wete 
a few late deciſions the other way, he believed 
N ES, . „ 


EAS . 
it was the general opinion of Scotch lawyers, 
that the four months were a ſufficient defence 
againſt any ſubſequent attack, except on the 


184 


ground of an alteration of circumſtances. Of 


this he muſt deny that there was any evidence 
before the Committee; for though it had 
been admitted by counſel that the printed pro- 


ceedings in the Court of Seſſion ſhould be given 


in, if the Committee ſhould think the evidence 
admiſſible, it had never been allowed that 
the evidence ought to be received, but on the 
contrary, he had a reſolution in his favour reject- 
ing it entirely. The petitioners muſt alſo have 


been aware that General Grant had frequently 


| repreſented the county; he had alfo taken the 
oath of poſſeſſion, which in its terms was moſt 
comprehenſive, and peculiarly - calculated to 
catch and detect every ſpecies of nominality, 
As to the caſe of Plymouth, perhaps Mr. Luders 
did not know what he did ; namely, that upon 
the poll there was only a majority of two for 
the fitting member, and that the uncertainty 
of the conteſt made the parties agree, that if 
the petitioner would withdraw his oppoſition, 


the fitting member, ſhould not move to have 
the petition reported frivolous or vexatious, 


As the circumſtances of that caſe differed from 
the preſent, the . was not a an, on 


_. this occaſion, 
On 
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Cbairman informed the Houle that the Com- 
mittee had determ ined, 5 

That Lieutenant - General James Grant is duly 
elected a Commiſſioner to ſerve in this preſent 
parliament for the county of Sutherland: 


ſaid Select Committee to *. iny olous and vexa· 
tious: 


That the petition of Robert Home Gondon, 


—— — 
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Committee to be frivolous or vexatious: and, 
That the oppoſition of the ſaid Lieut. General 


not appear to the ſaid delect Committee to o be 
frivolous or vexatious. 


And the ſaid 8 were > ordered 0 
be entered in the Journalsof the Houſe (a). 


(4) See the votes of this date. 
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On Tueſday the 13th day of March, the 


That the petition of Robert Bruce Æneas 8 
MacLeod, of Cadboll, Eſq. did appear to the 


of Embo, Eſq, did not appear to the ſaid Select 


James Grant to the ſaid ſeveral petitions, did 


Appendix. 
(No. I.) 915 e 
IN THE HOUSE or LoRbs. 


| Sir William Forbes of Craigievar, Bart. George | 


| $kene of Skene, Eſq. Lieutenant-General 


| Robert Horn Elphinſton of Logie, and 


others, freeholders of the county a Aber- 
deen, 4p pellants. | 


Sir John Mac pherſon, Bart. late Gove rnor-Ge- 
neral of Bengal, Auen. 


- THE APPELLANTS CASE. 


H E introduction of nominal or confidential voters 

' into the different counties throughout Scotland, for 
the purpoſe of increaſing the political influence of peers, 
and other owners of great eſtates, has long been complained 
of, not only by the real and ſubſtantial freeholders, but by 
all who wiſh to ſee the purity of that branch of the conſti- 
tution which relates to the election of members of parlia- 
ment preſerved entire; but of this evil it is believed no 


county can afford a more remarkable inſtance than the 


county of Aberdeen, where, by parcelling out the ſuperio- 
rity of lands contained in one charter, a noble Duke has at- 
tempted to add to the roll of frecholders one wadſetter and 
twenty-four life · renters, in conſequence of an equal number 
| of diſpoſitions and aſſignations (all dated on one day, the 
26th of September 1786) and of as many inſtruments of 
ſeiſin, all dated in like manner the 27th, and regiſtered - 
8 | $5; 4 


4 


26th of the ſame month. The whole of theſe pretended 
titles were made by the order and at the expence of the 


would accept of a qualification upon his Grace's eſtate, The 
deeds, when engroſſed at Edinburgh, were blank in the 
names of the grantees, aud remained ſo tall cee at 
Gordon Caſtle. 


due time, in order to their being enrolled at Michaelmas 
direction of the noble Duke and his agents, without any 


again brought forward at Michaelmas 1788, without any 
authority from the claimants; all of which, except two, 


noble Duke's counſel. 
One of theſe qualifications was made in favour of the re- 
ſpondent, when preſiding in the Supreme Council of Bey- 


produced: 

of Gordon, his heirs and aſſignees, of the lands, lordſhips, 
which the following lands are parts and portions, viz. 
all and whole the lands of Findlettree, with the pertinents 
therein ſpecified ; as alſo the town and lands of Tillymair, 
Tilliegownie, and-Hayboggs, with the mill, mill-lands, and 
laid lands, all lying within the pariſh of Touch, and ſheri$- 
dom of Aberdeen ; which charter bears date the 7th of Au- 
gult 1786. 


of the lands and others before mentioned, in favour of the 
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noble Duke, and the buſineſs conducted, by his ordinary 
agent, without any communication with the grantees, other 
than ſome of them being perhaps aſked previouſly, if they 


For all theſe confidential voters, claims were lodged in 
1787: but theſe claims: were afterwards withdrawn by the 


communication with the claimants ; and new claims were 
were ſigned for them by a learned gentleman, one of the 
gal; and for him, as a claimant, the following titles were 


1. Charter of reſignation in favour of Alexander Duke: | 


and other therein mentioned; 'comprehending inter alia, | 
the lands and barony of Touch, Cluny, and Midmar, of 


aſtrifted multures of Tillymair, and whole pertinents of ; 


2. Diſpoſition by the aig Alexander Duke of "IEP 


. | 
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reſpondent i in life-rent, containing an affignation to i, 
charter, and precept of ſeifin therein contained, fo far 5 

reſpects the lands and others above mentioned; which dif. 

_ Poſition is dated the 26th of September 2786. 
3. Inſtrument of ſeifin following upon the faid charter 
and diſpofition, dated the 27th, and recorded in the parti. 
cular regiſter of ſeiſins kept at Aberdeen, upon the 29th of 
the ſaid month of September 4786. 

To this claim the appellant, George Skene, ſtated the 
following objeftion ; * That the qualification therein de- 
& ſcribed, upon which the ſaid Sir John Macpherſon claims 
& to be inrolled as a freeholder of the county, is nominal 
« and fictitious, confidential, and created for the ſole 
4 purpoſe of enabling him to vote; and that, in defraud of 
6 the ſtatute of the ſeventh of Geo. 2. and of the other 
% laws regulating the qualifications of freeholders entitled 
4 to vote in the election of a member to —_ in parlia · 
ment for this county.“ x 

To the objection it was anſwered by the Duke of Gor- 
don's agent, who attended the meeting as on behalf of the 
reſpondent, and the reſt of the twenty-five claimants, 
That the objection is without foundation, and ariſes 
« merely from preſumption : that the claimant is a real 
“ and true purchaſer of the ſuperiority, for a price actually 
« paid; and that therefore it would be doing an injuſtice 
& to depfive him of the benefit of that purchaſe, as no ob- 
« jection has or can be ſtated to his titles to be inrolled.“ 
And the majority of the freeholders being fatisfied with this 
anſwer, the reſpondent was admitted to the roll. 

Of this judgment the appellants complained to the Court 
of Seſſion, under the authority of the ſtatutes in that behalf 
made and provided, ſtating the facts herein abovemen- 
tioned ; and in the courſe of the proceedings they firſt con- 
tended, that ex facie of the tranſaction, it evidently appears 
ed, that it never was the object of theſe titles to convey to 
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ford him an independent freehold qualification ;. but that, 
on the contrary, they were fraudulently deviſed for the fole 
purpoſe of increaſing the influence of the Duke of Gordon 
in the election of a repreſentative of the county in partia- 
ment ; and in the next place, they, in farther corrobora- 
tion of their objection, averred the following particulars, 
and inſiſted that the PI. ſhould confeſs or deny the 
truth thereof. hs 
« 1, That the conveyance of the lands contained in- 
« the reſpondent's titles, was made without his previous 
« conſent or knowledge; at leaſt, that the reſpondent was 
« ſolicited by the noble Duke, from whom he derives his 
« right, to accept of a freehold qualification. 240, That 
« the expence of making out the title-deeds was paid by 
« his Grace, 3tio, That theſe title-deeds were not deli- 
« yered to the reſpondent before his inrollment, or at any 
« time in his poſſeſſion previous thereto. 4709, That when 
« he was informed of the conveyance, or was prevailed 
« upon to accept it, he did hot mean or think himſelf cal- - 
ed upon to defray the expence of defending his title in 
« this court, or eHewhere. to, That he did, when he ac- 
« cepted ſaid conveyance, and ſtill does, confider himſelf as 
in honour bound to vote for the candidate who may be 
* patronized by the noble Duke, and to renounce his free- 


hold qualification at his Grace's pleaſure.” 


The reſpondent put in his anſwer, not denying the facts 
ſtated in the complaint. He ſet forth, That the eſtate he 


had acquired from the noble Duke yielded 16s, 8d. a : 


year, and that he had purchaſed it at a fair and adequate 
price, which he declined to name, avowing that it was for 
the expreſs and ſpecial purpoſe of enabling him to vote for 
a member of parliament that was his object. Had it not 
given him that right, he probably would never haye acquired 
it; * were that right taken away, he would care very 
little 


* 
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little what became of the ſuperiority. But the 1 
endeavoured nevertheleſs to maintain, That a life · rent of 
ſuperiority afforded a good freehold qualification ; that his 
titles were not nominal or fictitious, becauſe he was poſſeſ. 
ſed of every thing they contained, and that the court had 
no authority to examine. him upon, or to oblige him to con- 
feſs or deny, the truth of the circumſtances ſtated in the 
complaint, either in whole or in part. * 

Of this date, the court, by the narroweſt majority, pro- 
nounced the following interlocutor: The lords having ad- 
viſed this petition and complaint, with the anſwers there- 
« to, replies, and duplies; they find it incompetent to put 
«© the queſtions to the reſpondent propoſed by the com- 
« plainers : repel alſo the objection of nominal and ficti- 
« tious to the reſpondent's qualification; and therefore cif- 
&* miſs the complaint, aſſoilzie (i. e. acquit) the reſpon- 
« dent, and decern.“ 

I The appellants conceiving themſelves to be 1 by 
this interlocutor, have appealed from the ſame to your Lord- 
ſhips, and humbly hope that it will be reverſed, varied, or 

amended, for the following, or other REASONS : 

I. When a great proprietor, whether peer or commoner, 
parcels out the ſuperiority of his eſtate amongſt a number 
of confidential friends, for the avowed purpoſe of introduc- 
ing them into the roll of freeholders, every one mult fee 
that he can have no object in view but to increaſe his own 
influence, or, in other words, his power of voting ; it being 
the ſame thing whether he exerciſes that power by himſelf, 
or by others appointed by him. A ſyſtem fo obviouſly in- 


/ conſiſtent with the conſtitution, (which allows no vote to 


peers, and only one to commoners, however large their 
eſtates) can have no foundation in law. y 

Buy the original conſtitution of Scotland, all the immedi- 
ate vaſſals of the crown were obliged without diſtinction to 


give attendance in parliament ; ; but in proceſs of time they 
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became ſo numerous, and the eſtates of ſome of them were 
ſo ſmall, as to render it neceflary to relax from the rigour 
of the ancient law. Statutes accordingly paſſed in the reigns 
of James 2. and james 4. of Scotland, diſpenſing with the 
attendance of thoſe whoſe eſtates were under a certain ex- 
tent; and at laſt, in 1587, a material alteration took place, 
by the introduction of repreſentatives from each county; 
for the election of whom, a ſtatute paſſed in that year or- 
dained, That all the freeholders of the king, under the: 
« degree of prelates and lords of parliament, be warned 
« by proclamation to be preſent at the chuſing of the ſaid 
©« commiſſioners; and none to have vote in their elections 
but ſuch as have forty ſhillings land in free tennandry 
« holden of the king, and have their atual dwelling and 
« refidence within the ſame ſhire.?” 

Some'queſtions having ariſen with regard to the right of 
voting: to prevent theſe for the time to come, it was enact · 
ed by the act 1661, cap. 35. That befides all heritors 
o hold a forty ſhilling land of the King's majeſty in 
© capite.; that alſo all heritors, life-renters, and wadſetters, 
„ holding of the King, and others who held their lands 
formerly of the biſhops and abbots, and now hold of the 
% King, and whole yearly rent doth amount to ten chal- 
« ders of victual, or 10901, (all feu- duties being deducted) 
* ſhall be, and are capable to vote in the election of com - 
* miſfioners of parliament, and, to be elected commitiion- | 
« ers to parliament, excepting always from this act all 
« noblemen and their vaſſals.“ The 1000!, here men- 
tioned is Scots money; that is, 831. 6s. 8d, ſterl. and ſhows 
that a tolerable eſtate was then rg to n a pon 
to ſo important a privilege. : 
To diſcover whether an eſtate on which a vote was claim- 
ed, yielded ten chalders of victual, or 10001. Scots of free 
rent, might often be attended with difficulty. Many queſ- 
tons might ſtill have ariſen, and much time been conſumed 
in 
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in parliamerit by trying the merits of controverted elec 
tions: The legiſlature therefore paſſed à new act in 1681, 
which, after reciting the great delay in diſpatch of public 
affairs in parliamerit and convention of eſtates, occaſioned by 
the controverted elections of commiſſioners from ſhires, laid 
down a vatiety of rules for regulating theſe elections in 


time to come, 


By this ſtatute it was chaQted, « That none ſhall have 
„vote in the election of commiſſioners for ſhjres or ſtewar. 
d tries, which have been in uſe to have repreſented 
nin parliament and conventions, but thoſe who at that 
t time ſhall be publicly infeft in property or ſuperiority, 
and in poſſeſſion of a forty ſhilling land of old extent, 
i holden of the king or prince, diſtinct from the feu - duties 
« in feu · lands; or where the ſaid old extent appears not, 
„ ſhall be infeft in lands liable in public burden for tis 
% majeſty's ſupplies for 400l. of valued rent, whether kirk- 

1% lands now holden of the king, or other lands holding feu · 
* waird or blanch of his majeſty as king or prince of Scot- 
land: and that appriſers or adjudgers ſhall have no votes 
« in the ſaid elections during the legal reverſion ; and that 
« after the expiring thereof, the appriſer or adjudger firſt - 
« infeft, ſhall only have vote, and no other appriſer or ad- 
« judger coming in pari paſſu till their ſhares be divided, 
« that the extent of the valuation thereof may appear ; and 
that during the legal, the heritor having right to the re - 
« yerfion, ſhall have vote; and likewiſe proper wadſetters 
having lands of the holding, extent, or valuation foreſaid; 
&« and that apparent heirs being in poſſeſſion by virtue of 
<« their predeceſſors infefment of the holding, extent and 
41 valuation foreſaid, and likewiſe life-renters and huſbands 

« for the freeholds of their wives, or having a right to the 

| 6. life-rent by the courteſy, if the ſaids life-renters claim 
« their vote, otherwiſe the fiar ſhall have vote; but that 


0 beck far , ſhall not have wen unleſs they 
| | % have 
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1 have dittinct lands of the holding, extent, or valuation 
a foreſaid ; but that no perſon infeft for relief or payment 
4 of ſums ſhall have vote, but the granters of thy W 
« rights, their heirs or ſucceſſors,” |, 

This ſtatute appears to have been 3 framed: I 
tas every ſpecies of unſubſtantial qualifications, ſuch 
as adjudications during the legal, improper wadeſets. infeft- 
ments in ſecurity, and titles of any kind without potlefſion ; 
or in other words, naked titles, from which no actual bene- 
kt accrued. In ſhort, the idea of the legiſlature then was, 
to confer the privilege of voting upon thoſe who at the 
time had tie moſt ſubſtantial intereſt in the lands: for this 
reaſon the life-renter was preferred to the fiar ; the proper 


wadſetter and the adjudger, after the expiration of the legal, 


to the reverſer ; and it was upon the ſame principle that 
the owner of the land was preferred to the improper wad- 
ſetter, the adjudger during the legal, and the creditor who 
was infeft for ſecurity of the debt due to him. 


It is true indeed that the right of voting, as formerly; was 


fill confined to thoſe who held their lands immediately of 
te crown; and as life-renters were pre ferted to fiars, it has 
been maintained that a life-renter of a bare ſuperiority, 
yielding him no earthly profit, is entitled to vote both un- 
der the letter and under the ſpirit of this ſtatute, It hows» 
ever had no ſuch qualifications in view. It was common in 


thoſe days, and is ſo ſtill, to create life · rents and fees in fa · 
mily- ſettlements: for inſtance, a father ſettling his eſtate 


upon occafion of his eldeſt ſon's marriage, diveſts himſelf of 
the fee by conveying it to his ſon, and the heirs of the mar- 
riage, with the burden cf his own life : rent; or, in other 
words, reſerving to himſelf the'enjoyment of the rents du- 
ring bis life, It is plain, that in ſuch a tranſaction the fa» 
ther continues to have a very | beneficial intereſt in the 
eſtate ; and it is moſt juſt that the preferable right of vot · 


ing ſhould likewiſe continue with him. Such inſtances ot 
0 | | real 


* 
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real and fubſtatial lite · eſtates, were plainly what the af 
1681 had in view, and not that fort of imaginary life-rent 
of naked ſuperiority, with a blench or eluſory duty, and all 
the caſualties taxed or tifcharged, which the invention of 
modern times has faifed up for the mere purpoſe of mulii 
plying fictitious votes in defraud of the law, and which can 
ſerve no other end or object whatever. Indeed the word 
poſſeſſion, when diſtinguiſhed from title, can mean nothing 
ole than the actual receipt of profits out of the eſtate. 
On this footing matters reſted till the union of the two 
kingdoms ; and as by the twenty-ſecond article of that 
| treaty, it was provided, That the ſixteen peers, and 
* forty-five members of the Houſe of Commons, -fhall be 
« named and choſen in ſuch manner as by a ſubſequent at 
e n this preſent ſeſſion of parliament in Scotland ſhall be 
4 ſettled; which act is hereby declared to be as valid as if it 
s were a part of and ingroſſed in this treaty;“ ſo by an 
act paſſed in the ſame ſeſſion 1707, cap. 8. it was enacted, 
% That none ſhould be capable to ele or be elected to re- 
1% preſent a ſhire or borough in the parliament of Great 
c Britain for this part of the united kingdom, except ſuch 
„as are now capable, by the Jaws of this kingdom, to eled 
4 or to be elected as commiſſioners for mou: or boroughs 
* to the parliament of Scotland,” bs 
No perſon had then conceived the idea of e to 
himſelf more votes than one, by giving fraudulent qual» 
fications to confidential friends, who were to vote accord- 
ing to his directions; but as ſoon as parliamentary interef 
came to be looked to as an object of great conſequence, the 
ingennity of lawyers was ſet to work to contrive method 
by which the law might be evaded, and occafional advan 
tage obtained by making unfair votes. There according 
appears in the Journals of the Houſe of Commons, the fol 
lowing entry of the 13th February 17510: The queſtion 


on * * Homer TING James Grierſon, Roben 
5 „ Grierſon, 
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1 Grierfon, Lancelot Grierſon, — 3 Grace of 
Glen, and James Brown, who were infeft of eſtate, re · 
« deemble upon paying a roſe-noble, had a right to vote | 
U in the election of a commiſſioner for the ſhire of Dum- 
% fries: it paſſed in the negative.“ Here was a ſpecies of 


right which ſeemingly conferred a ſubſtantial eſtate during 
the not-redemption ; yet being defeaſible at pleaſure for an 


wadſet, it was condemned, and found illegal. 

The legiſlature ſoon after interpoſed, by a declaratory 
act, reciting in the preamble, 4 That of late ſeveral con- 
t veyances of eſtates had been made in truſt, or redeem- 
« able, for illuſory ſums, noways adequate to the true va- 


aft ue of the lands, on purpoſe to create and multiply votes 

| be & in elections of members to ſerve in parliament for that 
if it + part of Britain called Scotland, contrary to the true in- 
y 20 tent and meaning of the laws in that behalf,” and enact- 
bed, ing, inter alia, That it ſhould. be lawful to or for any 
o ce · * of the electors preſent, ſuſpeRing any perſon to have his 
zreX * eſtate in truſt, for the behoof of another, to require the 
ſuch following oath to be taken:“ 5 I A. B. do, in the pre- 
eled 1 ſence of God, declare and ſwear, that the lands and eſtate 
ugh of for which I claim to give my vote in this 
election, are not conveyed to me in truſt, or for 
ig to the behoof of any other perſon whatſoever; and I do 
qualr * ſwear, before God, that neither I, nor any perſon 
cord · * to my knowledge, in my name, or by my allowance, 
tereſt * hath given, or intends co give, any promiſe, obligation, 
e, the back bond, or other ſecurity for the diſponing or the 
xthods © conveying the ſaid lands and effate, any manner of way 
dvane' * whatſoever ; and this i is the truth, as 1 mn anſwer to 
dingy « God,” | 

he fol In proceſs of time, new drills were fallen upon tocreate 
iefien WY falle votes, contrary to the ſpirit of the law ; and, in order 
Robert to cb ſuch praftices, the legiflature — an act direct- 
jerſ00, | 


O 2 ing 


eluſory ſum, and therefore not of the nature of a proper 
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ing a new oath, in more broad and comprehenſive terms; tg 

be taken by every freeholder, at the deſire of any other free- 
holder, at a Michaelmas- meeting, or meeting for election. 
It is as follows: „ A. B. do, in the preſence of God, 
« declare and ſwear, that the lands and eſtate of 
„for which I claim a right to vote in the 


. election of a member to ſerve in parliament for this 


% County (or Stewartry) is actually in my poſſeſſion, and do 
& really and truly belong to me, and is my own proper 
« eſtate, and is not conveyed to me in truſt, or for or in 
„behalf of any other perſon whatſoever ; and that neither 
I nor any other perſon, to my know ledge, in my name, 
or on my account, or by my allowance, hath given, or 
« intends to give any promiſe, obligation, bond, back-bond, 
* or other ſecurity whatſoever, other than appears on the 
tenor and contents of the title upon which I now claim 
a right to vote, directly or indirectly, for the diſponing 
& and reconveying the ſaid lands and eſtate, in any mannet 
« of way whatſoever, or for making the rents or profit 
« thereof forthcoming, to the uſe or benefit of the perlon 
from whom I have acquired the ſaid eſtate, or apy other 
« perſon whatſoever ; and that my title to the ſaid lands and 


6« eſtate is not nominal or fictitious, created or reſerved, 


in order to enable me to vote for a member to ſerve 
& in parliament, but that the ſame is a true and real eſtate 
*in me, for my own uſe and benefit, and for the uſe of e 
_ & other perſon whatſoever ; and that is the truth, as] ſhall 
% anſwer to God.. 

No perſon who compares the two oaths, and reflects tha 
the one was aboliſned to make way for the other, can pol 
fibly entertain a doubt that a more complete diſcovery vn 
intended by the latter than by the former; the firſt being 
werely to guard againſt latent truſts, whereas the object of 


the ſecond was likewiſe to ſtrike againſt another ſpecies of 


falſe _ "PENG." in the latter part o-, the oath, where 
nothing 
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nothing was truly meant to be given away but the mere 
fhadow of a right, for the purpoſe of voting, and where of 
courſe no ſpecial deed of truſt or defeaſance was neceſſary. | 
The figaification of the word nominal muſt be obvious to 
every perſon ; the name or appearance of a right, and the 
ſubſtance of it, ſtanding in direct oppoſition to one another: 
the meaning of the word f9:ti-us is equally plain; and no 
two words in the Engliſh language could have been choſen 
more applicable to the practice of ſplitting ſuperiorities, 
not with any real purpoſe of ſelling them to fair purchaſers, 
or giving any thing which a purchaſer would accept, but 
for the plain purpoſe of creating confidential votes, in 
order to ſupport the political influence of the grantors. 
The claimant is obliged, if required, to ſwear not only that 
be does not hold the eſtate anywiſe in truſt, but farther, 
WT * That his title is not nominal and fictitious, created in him 
4 in order to enable him to vote for a member to ſerve in 
& parliament z but that it is a true and real eſtate in him, 
* for his own uſe and benefit, and for the uſe of no other 
* perſon whatſoever.” The reſpondent's argument that 
theſe words are ſuperfluous, and tend to diſcover or guard 
againſt nothing that was not done by the preceding part of 
the oath reſpecting truſts, conveys a reflection on the legi · 
ſlature, indecent and not to be ſuffered, The intention : 
evidently was to check, as far as the ſolemnity of an oath _ 
and the pains of perjury could, every illegal device whereby 
another perſon was ſubſtituted in the place of the real owner, 
who by ſuch means attempted to acquire an unconſtitutional 
influence, to vote by proxy, and thereby in truth to take 
to himſelf at pleaſure as many votes as his eſtate afforded 
qualifications, The oath is not itſelf the law, as has been 
often argued, but it is declaratory of what was the law _ 
before ; for the legiſlature could never make a perſon's en- 
e or vote depend on his ſwearing to circumſtances : 
not legally eſſential. | 
That the reſpondent's is one of thoſe OT or fraudulent 
O 3 qualifications, 
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8 — the an apprehend to be ſuffcienty | 


- eſtabliſhed by the real evidence of the caſe, The carving 
no fewer than twenty-five votes out of the lands contained 
| in one charter, the diſpoſitions from the noble Duke to al 
theſe in / ended voters, and the inſtruments of ſeiſin upon 
thote different diſpoſitions being all of the ſame date, and 
regiſtrate on the ſame day; the diſpoſitions and ſeiſins being 
blank in the names of the grantees when they were written 
out by the Duke's agent at Edinburgh, and remaining ſo 
until they were carried to Gordon Caſtle, and executed; 


the withdrawing of the claims in 1789, by the direction of 


| the Duke and his agents, without any communication with 
the claimants themſelves; the reſpondent's avowal that 
the conveyance to him was given and taken with a view to 
the vote only; and the total incredibility that his Grace 
would have gr anted, 'or that the reſpondent would have 
accepted of ſuch a ſhadow of an eſtate for any other purpoſe 
than that of conſtituting a confidential qualification, i in con- 
ſequence of which the reſpondent muſt. confider bimſelf 
bound in honour to vote according to the directions he ſhall 
| Teceive from his author, or to renounce his life-rent when- 
ever he ſhall be defired ſo to do, muſt afford complete con 
viction that the reſpondent's qualification is in defraud of 
| the law, and cannot with juſtice or propriety be ſuſtained, 

It is of no conſequence for the reſpondent to ſay that his 
eſtate is not nominal or fictitious, becauſe he has in him 


every thing which his title-deeds appear to convey. Every 


qualification muſt bave ell the external forms and requiſites 
ofa good vote, ſuch as charter, ſeiſin, and a certain extent 
of valuation; but ſuch a title may nevertheleſs be entirely 
nominal, and created on purpoſe to give indirectiy to the 
per ſon from whom the title flows, a vote which he could 
not directly enjoy; and it is by this teſt the appellants wiſh 
the preſent caſe to be judged. 


II. Even ering * real evidence of the caſe not to 
be 


* 


Sa SD am oo ÞDÞ£ va © =z ADS &c & a 


A__ FJFPnAn@ ac Bw 


— 


( 


> + 22s 


SUTHERLAND. 199 


be ſufficient to prove that the reſpondent's qualification is 
in defraud of the law, the Court of Sefton did wrong in 


ſhutting out the light, by finding it incompetent to put to 


the reſpondent the queſtions propoſed by the appellants, 


and above ſtated. The averments made by the appellants 

are certainly relevant, and if admitted or proved, muſt be 
deciſive in their favour; and as in every other caſe parties 
are intitled by the law of Scotland and the form of proceed - 


ing in the Court of Seſſion, to call upon each other to con- 


feſs or deny their reſpective allegations before going into 
n ee a proof, the appellants are at a loſs to com- 
ceive upon what ground the court could find it incom- 
petent in this particular caſe. 72 
Ohjeckion.— It was faid for the reſpotuleat, That the = 
of truſt and poſſeſſion, introduced by the ftatute of the 
ſeventh of George II. is the only criterion by which it is to 
de determined what votes are to be conſidered as A 
or fictitious, 


Aꝛuſwer.— It is however a miſtake to 3 that the 


oath of truſt is the only teſt for judging whether the eſtate 
upon which a vote is claimed is real, or nominal and ſcti- 


tious. The legiſlature never could mean to leave it to the 
claimant to make n bad right a good one, by perjuring him- 
ſelf, or by taking an oath he did not underſtand t it is one 


mode of diſcovery ; but it is by no means the only one to 


be reſorted to. Although a perſon objected to as a mere 
truſtee of the eſtate ſhould take the oath in the Court of 
Freeholders, it would fl iii be competent, at 4caſt within 
four months of his enrollment, to a complainer, to demand 
the uſual proceſs of the 1a.; for proving that he bad granted | 
a back-bond or obligation to deunde pf his eſtate, or 10 re- 
convey it; and why the ſame proceſs ſhould not be-allowed 
for the purpoſe of proving facts and circumſtances, which, | 
if admitted or proved, will neceſſarily infer that the pre- 
tended qualification is nominal or fictitious, and in defraud 
04 . of 


\ 
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of the law, the appellants are unable to diſcover; - It might 
with equal juſtice be maintained that a perſon's taking the 
bribery-oath bars all other inveſtigation of the fact to jm- 
peach his vote; which has never hitherto been undetſiood, 
Although the Court of Seſſion has no juriſdiction in the kr 
inftance, in queſtions of enrollment, but acts only as a cout 
of reyiew, the common and ordinary modes of diſcovering 

facts muſt be allowed in theſe queſtions, as well as in 
others, They accordingly are in the conſtant practice of 
receiving evidence in ſupport of objections to an enroll. 
ment, though it was not before the Court of Freeholders, 
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who have no power to compel production of writings, or 


to examine witneſſes; and it muſt be equally competent to 
the appellants to call upon the reſpondent to admit or deny 
the allegations made by them, as it would be to call upon 
him in an action of debt, to ſay whether or not the inſtry; 
ment produced in evidence of the debt was or was not of 
his hand-writing, . 
By the common law of Scotland, when averments in 
point of fact are made by a party in a ſuit, it is in general 
competent to prove them in one of three ways; either by 
writing, or by parole evidence, or by the oath of the other 
party upon a re erence. This laſt is a ſort of judicial 
tranſaction, which conſequently puts an end to the litiga- 
tion; and although it is believed that ſucb oath upon re- 
ference is not uſual in the practice of the common las- 


courts in England, yet in Scotland the competency of it 


never wes doubted; and there are very few, exceptions 


the rule by which a party is obliged to ſwear to facts upon 


reference, and not to ſhelter himſelf under a general alleys: 
tion, but to anſwer e. —— when called _ 
. a 


ry ERSKINE. 
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THE RESPONDENT'S CASE, 


N the month of October 1988, the reſpondent claimed to 
be enrolled as a freeholder in the county of Aberdeen. 

The titles upon which he made this claim were, 
1. Charter of reſignation in favour of Alexander Duke of 
Gordon, his heirs and aſſignees, of the lands, lordſhips, and 
others therein inentioned ; comprehending, inter alia, the 
lands and barony of Touch, Cluny, and Midmar, of which 
the following lands are parts and pertinents, viz. all and 
whole the lands of Findlettree, with the pertinents therein 
ſpecified ; as alſo the town and lands of Tellymair, Tel- 
Iygownie, and Haybogs, with the mill, mill-lands, and af 
tricted multures of Tellymair, and whole pertinents of ſaid | 
Jands, all lying within the pariſh of Touch, and ſheriffdom 
of Aberdeen, which charter bears date the 7th of gs 
1756.4 

2. Diſpoſition 1 the ſaid n Duke of Gs 
of the lands, and others before mentioned, in fayour of the 
reſpondent in life-rent, containing an aſſignation to the ſaid 
charter and precept of ſeiſin therein contained, ſo far as re- 
ſpects the lands, and others above mentioned; which diſ- 
poſition is dated the 26th of September 1780. 

3- Inſtrument of ſeiſin following, upon the ſaid charter 


and diſpoſition, dated the 27th, and recorded in the parti- 
cular regiſter of ſeiſines kept at Aberdeen, upon the _ 1 


of the ſaid month of September 1786. | 
To this claim the appellant Mr. Skene ſtated the follow- 

ing objection: That the qualification therein deſcribed, 

upon which the ſaid Sir John Macpherſon claims. to be 

#* enrolled as a freeholder of this county, is nominal and 

js * confidential, and created for the ſole purpoſe 
| 4 « 
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44 of enabling him to vote ; and that, in defraud of the la 
4 tute of the yth of Geo. 2. and of the other laws reſpect. 
ing the qualifications of freeholders entitled to vote 


4 in the election of a member to ſerve in n. for 


66 this county. 22 | 

To this ↄhjection the reſpondent's agent mods the follow- 
ing anſwer : © That the objection is without foundation, 

und ariſes metely from preſumption; that the claimant 
4 js a real and true purchaſer of the ſuperiority for a price 
« actually paid; and therefore it would be doing an iu- 
« juſtice to deprive him of the benefit of that purchaſe, as 
no objection has been, or can be ſlated to his titles to be 
„ enrolled.” 

Upon this objettion and anſwer, Mr. Skene od thi gen 
tlemen who adhered to him were heard by counſel ; and 
after a very deliberate conſideration of the matter by a re 
ſpectable meeting of forty freeholders, the objection was 
Yepelled by a majority of twenty=eight to eight, four of the 
members not inclining to vote. 

Againſt this enrolment the appellants complained to the 
— Court of Seffion ; and ſtated, 10, T hat, from various cir- 
Euntnſtances, it evidently appeared that the qualification 
upon which the reſpondent was enrolled was nominal and 
AAitious; and, 20h, They inſiſted that the reſpondent 
ſhould anſwer vertan interrogatories : from his anſwers to 
which they contended, that the nominal and fictitious na · 
tare of his qualification, if not already 2 obvious, 
would cleatly appear. 

The reſpondent, on the other hand, maintained, 1m, 
That he was not bound to anfwer any queſtions propoſed 
by the appelluntt in order to fſhew that his qualification was 
ominal and fiftitious, 2%, That there was nothing in 
the fats which they had ſpecified, even if they were to be 

-  admiteed by him, which could infer that his qualification 
was nominal and fictitious, It would therefore be nugs- 
"Y 
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157 to awer their queſtions; they had nothing to do 
with the cauſe; and! it was à matter of no conſequence 
whatever, whether the facts which they meant to. eſtabliſh 
by that mode of inveſtigation were true or falſe. 7% 
The Court of Seſſion pronounced the following interlo« 
tutor : 4 The lords having adviſed this petition and com- 
u plaint with the anſwers thetets, replies and duplies, they 
6 find it incompetent to put the queſtions to the reſpondent 
© propoſed by the <omplainers ; repel alſo the objection of 
nominal and fictitious to the reſpontent?s qualification, 
„ and therefore diſmiſs the complaint; 2 the re · 
« ſpondent, and decern.“ 

The appelſants have appealed from this intertoerttor to 
your lordthips; but the reſpondent hopes that it will be 
affirmed for the following and other xzasons: 

I. By the ancient law of Scotland, every vaffal of the 
trowh attended in parliament, and it was not till 1587, that 
the mode of electiag W came to be intro- 
duced. 

By the ſtatute 1681, cap, 21. it was trated, « That 
un none ſhall have vote in the election of commiſſioners for 
& ſhires or ſtewartries, which have been in uſe to be repre- 
© jented in parliament and conventions, but thoſe who at 
that time ſhalt be publicly infeft in property or ſupe- 
| k riority, and in poſſeſſion of a forty ſhilling land of old 
© extent, holden of the king or prince, diſtin from the 
* feu- duties in feu - lands; or where the faid old extent 
* appears not, ſhall be infeft in lands liable in public bur 
den for his Majeſty's ſupplies for four hundred pounds 
Fe of valued rent, whether kirk- lands, now holden of the 
* King, or other lands hõſding feu, ward, or blench of Nis 
% Majeſty as King vr prince of Scotfatrd ; and the apprifers 
or adjudgers ſhall have no vote in the ſaids elections du- 
ting the legal reverſion; and that after the expiring 
® thereof, the appriſer — 
vote 
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- vote, and no other appriſer or adjudger coming in 1 
* gpaſſu, till their ſhares be divided, that the extent or vas. 
*. Iyation thereof may appear; and that during the legal, 
te the heritor having right to the reverſion, ſhall have vote: 
* and likewiſe proper wadſetters, having lands of the hold, 
4 ing, extent, or valuation foreſaid ; which right to vote 
% proceeding upon expired compriſing, adjudication, or 
proper wadſet, ſhall not be queſtionable upon pretence 
« of any order of redemption, payment, and ſatis faction, 
* unleſs a decreet of declarator, or voluntar redemption, 
* renunciation, or reſignation, be produced ; and that ap- 
& parand heirs being in poſſeſſion by virtue of their prede- 
40 ceſſorꝰs infeftments, of the holding, extent, and valua · 
1 tion foreſaid, and likewiſe life - renters and huſbands, for 
1e the freeholds of their wives, or having right to a life · rent 
by the courteſy, if the ſaid life-renters claim their vote, 
&« qtherwiſe the fiar ſhall have vote ; but that both fiar and 
40 life - renter ſhall not have vote, unleſs they have diſtinct 
4 lands of the holding, extent, or valuation foreſaid; but 
6 that no perſon infeft for relief or payment of ſums, ſhall 
* have vote, but the granters af the ſaids rights. _ 
„ heirs or ſucceſſors,” 

No ſubſequent ſtatute either has taken, or was meant 10 
take, the privilege of voting for a member of parliament 
from thoſe wadſetters and life · renters, upon whom that 
Tighc was thus conferred by the act 1681. | 
Since that time, indeed, two acts of material conſequence 
to the preſent cauſe have been paſſed relative to the quali- 

fication of freeholders, Theſe are the acts of the 12th of 

Queen Anne, and the 7th of Geo. 2. The ſole object of 
theſe ſtatutes was to prevent all perſons whatever from vot- 
ing, who had not really in them that eſtate, which from 
their title-deeds-they appeared to poſſeſs, It was not the 
intention of theſe ſtatutes to prevent wadſetters and life - 
Tenters from voting, but to prevent perſons who are neither 
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the one nor the other, and who have no title in. aty other 
character to that privilege. * 

As the whole ſyſtem of law relative to the Ueftion of 
members of parliament is entirely ſtatutory, and depends 
principally upon the ſtatutes which have already been men- 
tioned, ſo it is apprehended that judges, in determining any 

queſtion ariſing out of that ſyſtem, are to be directed ſolely 
by the enactments of the ſtatntes ; they are merely inter- 
preters of the acts of parliament ; and have no right to do 
more than obey the injunctions, and give eſſect to the par- 
ticular regulations contained in thoſe acts, from which alone 
their power of determining as to the AR wr of free- 
| holders is derived. 

| Now the ſtatutes of Queen Anne and Geo. 2. while they 
were intended to prevent perſons from voting who had not 
really in them thoſe eſtates upon which they claimed that 
right, and to detect latent and implied truſts, of which no- 
thing appeared from the title-deeds ; fo the ſtatutes point-. 
ed out and ſpecified the way and manner in which this in- 
veſtigation was to be made, and ordained every perſon who 
claimed the right of voting to take, when required, certain 
oaths which the legiſlature introduced as the only means 
of detecting whether or not a perſon, who from his title- 
deeds appeared to be an nnexceptionable voter, was truly 
fo, and whether his eſtate was a true and real elite? in bio, 

oronly nominal and fictitious, g 
The oath of the ſtatute of Queen Anne is in theſe 
terms: A. B. do, in the preſence of God, dectave and 
4 ſwear, That the lands and eſtate f, for 
« which I claim to give my vote in this election, are not 
« conveyed to me in truſt, or for the behoof of any other 
« perſon whatſoever: And 1 do ſwear before Gon, that 
A neither I, nor any perſon to my knowledge, in my name, 
or by my allowance, hath given, or intends to give "any 
ue obligation, bond, back - bond, or ſecurity; for 
1 re- 


* 
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'® re-diſponing or r6-conveying the ſaid lands and eftaty 


* any manner of way whatſoever. And this is the truth 
* as I ſhall anſwer to God.“ 

This oath not being thought ſufficiently comprehenſive 
to guard againſt the evil the legiſlature had in view to pre« 
vent, the following oath was ſubſtituted in its place by the 


act of the th of George II. cap. 16: I A, B. do, in the 


« preſence of God, declare and ſwear, That the lands and 
„ eſtates of „for which I claim à right to vote 


* in the election of a member to ſerve. in parliament for 


* this county ar ſtewartry, is actually in my poſſeſſion, and 
4 do really and truly belong to me, and is my own proper 
« eſtate, and is not conveyed to me in truſt, or for or in 
, behalf of any other perſon whatſoever ; and that neither 
4 J, nor any perſon to my knowledge, in my name, or on 


« my account, or by my knowledge, in my name, or on 


& my account, or by my allowance, hath given; or intends 
& to give, any promiſe, obligation, bond, back - bond, or 
e other ſecurity whatſoever, other than appears from the 


< tenor and contents of the title upon which I now claim 
* a right to vote, directly or indirectliy, for re-diſpoſing and 


& re-conyeying the ſaid lands and eſtate, in any manner of 
«© way whatſoever, or for making the rents or profits there» 
11 of forthcoming, to the ule or benefit of the perſon from 
„ whom I have acquired the ſaid eſtate, or any other pers 
« ſon whatſoever ; and that my title to the ſaid lands and 
* eftate is not nominal or $ctitious, created or reſeryed in 


_ 6 me, in order to enable me to vote for a member to ſerve. 


«« in parliament, but that the ſame is a true and real eſtate 
in me, for my own uſe and benefit, and for the uſe of no 
ti vther perſon whatſoever : and that is the a 184 
anſwer to God.“ 

Though theſe oaths are expreſſed in difcrent t terms, and 
though the latter is much more comprehenſive than the 
farmer, yet nothing farther was intended by either of them 


ban 
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than to put a check to the practice of giving eſtates in truſ}, 
or redeemable for eluſory ſums, on purpoſe to create and 
multiply votes. The preamble of the act of Queen Anne 
bears, that the oath introduced by that ſtatute was intended 
| for this purpoſe; and the oath introduced by the act of 
George II. though more comprehenſive, is the ſame iu ſub» 
ſlance, and was intended to anſwer the ſame end. | 
The legiſlature having therefore clearly enacted, That 
| where a freeholder's title-deeds are fair and unexception- | 
able, aud where he takes the oath introduced by the act of 
George II. well known by the name af the Truſt-Oath, he 
is entitled to vote for a member of parliament; upon what 
ground can any eourt of juſtice pretend to erect themſelves 
into an inquiſitorial, a legiſlative court, and introduce a very 
different examination and mode of inveſtigation from that 
introduced by law ? The act of parliament has ſaid, that a 
freeholder taking the oath above-mentioned at the requeſt 
of any other freeholder, ſhall be enrolled as abſolute. pro- 
prietor of the eſtate in right of which he claims to he en- 
rolled: Upon what ground ſhall any court of juſtice ſay _ 
that notwithſtanding a perſon's having taken that oath he 


ſhall undergo another and a very different examination as 


to the very matter which it is the object of the truſt-oath to 
clear up and aſcertain ? The act of parliament ſays, tbat 
where à perſon is enrolled, and ſhall refuſe to take the truſt- 
oath, bis vote ſhall be held nominal and fictitious, and he 
ſhall be eraſed from the roll; upon what ground then can 
ay freeholder's name be eraſed from the roll, upon the 
idea that his vote is nominal and fictitious, without his have 
ing refuſed to take that oatb, upon bis taking which the 
legiſlature has declared that his qualification is no longer 
lubje& to the ohjection of nominal and fictitious ? ay 

And this propoſition, that the truſt-oath is the only cri- 
terion to diſcover what votes are nominal and fictitious, 
docs no the idea that ew who has once been 


* * | 


examined 


_ .. their right, they ſhall, if required, take the oath of truſt 


7 
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| exiled c cannot be examined again. The reſpondent ha 
no occafion to teſort to ſuch à principle. The principle 
upon which he reſts his doctrine is very different, is very 
fimple, and is this: That the legiſlature requires freeholders 
to take the truſt-oath, in order to ſhew that their qualifi: 
* cations are not nominal and fictitious; and it declares that 

the qualifications of ſuch freeholders as im that oath are 
no longer liable to that objection. | 
In ſhort, to compriſe the reſpondent's dofttine in a fogle 
ſentence, he maintains that, by the act 1681, wadſetters 
and life-renters have the right of voting, and this right they 
fill enjoy, under this condition only, that, before exercifing 


and poſſeſſion. The objectors admit in their argument, 
That a proper wadſetter, or a life-renter of ſuperiority; may 
| have a real and good title of voting. The act 1681 renders 
this admiffion neceſſary. But if the act itſelf draws no line 
af diſtinction, how can any court of Jaw make an addition to 
the act, by drawing ſuch a line, and * — the 
general enactment of the ſtatute ? 

And indeed the inconvenience, and really the imprafti- 
_eability of the Court of Seſſion entering into a ſeparate in- 
quiſition with regard to every frecholder's right of voting 
from the one end of Scotland to the other, and examining 
every freeholder upon ſpecial interrogatories, are ſuſſicientiy 
obvious, and would neceffarily prevent any general prin- 
ciple being eſtabliſhed, upon which the qualification of ſree- 
holders could be aſcertained. © It would be impoſlible for 
any court of law to find time to diſcuſs ſuch a maſs of liti- 
gation as would thus be occafioned ; the expence to the 
country would become abſolutely intolerable ; the ſpecific 

| teſt introduced by the legiſlature would be taken away and 
deftroyed; and judges woki:d be inveſted with'the power of 
arbitrary deciſion in political queſtions, queſtions of all 
others in which ſugh a power n to be withheld from 


8 Judges of every denomination. 
1M 
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It is believed that it was. upon theſe and upon finilar 
principles, that the Houſe of Lords pronounced various 
judgments after the general election in 1768, all of them 
proceeding upon the doctrine, that to detect a latent and 
implied truſt, the only mode of inveſtigation which was 
competent was by putting the truſt· dath: more particularly 
in a petition and complaint againſt David Wallace, who had 
been enrolled upon a life-rent diſpoſition from the Earl of 
Panmure, upon certain lands in the county of Forfar, and 
had taken the oath of truſt” and poſſeffion, it was argued 
that his qualification was nominal and 6Qitious, as, it.was 
ſaid, would appear if he were obliged to make oath to the 
following particulars : 1ft, That it had been agreed between 
Lord Panmure and him, that he ſhould accept of the life-rent 
for the ſole purpoſe of creating a vote, and ſupporting Lord 
Panmure's intereſt. 2d, That he had granted a back · bond 
to denude upon demand, but which was retired upon his 
concurring in a feu- charter of the lands to a truſtee. 
3d, That though the diſpoſition bears value, non was 
paid. 4th, That he receives no revenue or profit in conſe- 
quence of the life- rent. 5th, That the titles were made out 
at Lord Panmure” s expence, whilſt the reſpondent took no 
concern in the preſent queſtion, nor ever got the papers de- 
livered to him. 6th, That he ſtil} conſiders himſelf as 
under an obligation in conſcience, and as an honeſt mau, to 
denude in fayour of Lord Panmure when required. ' 

In the anſwers to the complaint it was argued, that the | 
mode of trial pointed out by the ſtatute could not be altered - 
| by inferior authority, nor the Court liſten to the demand, 
unleſs they were to aſſume the powers of the legiſlature. - | 
Nevertheleſs, Mr. Wallace was appointed to ſwear upon 


dered to be expunged from the roll ; but upon an appeal 
to the Houſe of Lords, it was ordered, „That the inter · 
4 locutors complained of be reverſed ; and that the appel · 

p | 9 n. 


the interrogatories, held as confeſſed for retuſing, and or- 


Aer Eni 
« Jant be replaced upon the roll * enen of the en 
64 of Forfar.” 

About the ſame period, John 3 Eſq. and two other 
pentlemen who had been expunged from the roll of free. 
holders in Cromarty, under circumſtances every way fimilar 
to thoſe of Mr. Wallace, except that they had not taken the 


oath of truſt and eſſion, alſo entered appeals, pleading, 
& That the ſtatute of the 7th of George the Second having 
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| 
| 
6& preſcribed an oath to be put to a freeholder reſpecting 
« the reality of his eſtate and intereſt in the freehold, before t 
& he could be allowed to vote, the demand made by the : 
&« reſpondent of examining him upon oath was incompetent 1 
and inadmiflible. The ſtatute juſtly thought it ſufficient 4 
« to give an opportunity to all parties intereſted, of putting tl 
« the appellant to this teſt when he ſhould come to exer - p 
&« ciſe his right of voting, and wiſely preſcribed a ſpecific 
4 teſt, in order to take away from judges the power of ow 
& arbitrary deciſion in caſes of election.“ fe: 
Accordingly, a judgment of reverſal was pronounced i in ho 
ſimilar terms to that in the caſe of Mr. Wallace, as it allo ha 
was in an infinity of other mw from the counties of Forfar me 
and Cromarty. oat 
It is a fact which cannot be denied, wha allof theſe judg rh: 
ments proceeded upon the principle, that the truſt-oath was lege 
the only teſt to aſcertain whether or not a qualification s | 
nominal and ſictitious; and accordingly, both in the argu - take 
ment at the bar in the Court of Seſſion in this caſe, and what NW inte: 
zs ſtill ſtronger, in the opinions of the judges delivered aa he 
the bench, it was admitted, that the jndgments of the ill 
Houſe of Lords, i in theſe * proceeded upon that pris WR perti 
ciple. | lome 
It deſerves farther to be remarked, not only that the quali 
fate of ſeveral conteſted elections in Scotland in 1768, vn by th 
decided in conſequence of theſe judgments proceeding up qualif 
were 


that principle; but that fince that time it has been held i 
wo». | 8 ED * thi 
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this country, till very lately, as eſtabliſhed and io diſputable 
Jaw, that if a freeholder took the oath of truſfand poſſeſſion, 


his qualification was no longer liable to the 2 . 


nominal and fictitious. 
If, therefore, any regard is to be paid to a train of judg- 
ments pronounced by the Houſe of Lords ia the moſt ſo- 


lemn manner, and in which many gentlemen have confided | 


ſo far as to acquire property, upon the faith that unifor- 
mity would be preſerved inthe law of the land with regard 
to ſo material a point as the right of voting for members 
of parliament, no attention can be paid to the doctrine, that 
befides the teſt of the truſt-oath, freeholders muſt anſwer 
all the interrogatories which the ingenuity, the whim, or 


the picque of any other fr echoldes may prompt him to * 


poſe. 
The application of this doctrine to the preſent caſe is 


ſufficiently obvious. The reſpondent's title-deeds are per- 
ſectly unexceptionable; and if the appellants allege that he 
holds his eſtate under any latent, or implied truſt, they will 


have an opportunity, before he can give his vote for a 
member of parliament, to call upon him to take the truſt- 
oath ; but they are not entitled to put any interrogatories 
whatever, in ordexjto diſcover circumſtances which they al- 
lege will prove the qualification to be nominal and fictitious, 

II. Suppoling, however, that the reſpondent were miſe 
taken in point of law, and that he were bound to anſwer 
interrogatories put to him, for the purpoſe of diſcovering 
whether or not his qualification is nominal and fictitious, 
ſill it is evident, that be could be bound to anſwer only 
pertinent queſtions-z his anſwers to which might lead to 
lome concluſian relative to the objection ſtated againſt his 
qualification, Now, in trath, the facts which are alleged 
by the appellants, in order to ſhow that the reſpondent's 
qualification is nominal aud fictitious, are immaterial ; nor, 
vere he to anſwer their interrogatories in the manner moſt 
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agreeable to their own inclination, would it follow that he 
had been improperly enrolled. 

They have ſet forth, that the Duke of Gordon has par- 4 
celled out the ſuperiority of lands contained in one charter 
to twenty-four life-renters of bare ſuperiorities: That the 
diſpoſitions to theſe life · renters, and the inſtruments of 
ſciſin, are all of the ſame date; and regiſtered on the ſame 
day ; and the appellants ſpecify, in their proceedings betore 
the Court of Seſſion, various other circumſtances of a fimilar 


kind, tending, as they allege, to point out the nominal and h 
fictitious nature of the reſpondent's qualification. I 
All of theſe circumſtances ſeem totally immaterial, Whe. | i 
ther the lands, of which the noble Duke has parcelled ont p 
the ſuperiority, are contained in one charter or in twenty, 4 
is a matter of no more conſequence than the fact that the th 
diſpoſitions from his Grace to the different voters, and the 8 
inſtruments of ſeiſin, are all of the ſame date, and regiſtered * 
on the ſame day. All circumſtances of this kind are nuga- the 
| tory, and undeſerving of potice, 
At the ſame time, the reſpondent does not admit the ref 
allegations to be true in point of fact; he has no opporti- the 
nity of knowledge with regard to ſome of them; and with tot 
regard to all of them he ſays, that being of no conſequence by | 
to the cauſe, he is not bound either to confeſs or deny whc 
them, whe 
As to the ſpecial neben propoſed by the * who 
lants, it will be ſufficient to ſhew of what little conſequence in tl 
any anſwers to theſe queſtions can be, to ſtate, that the mon 
nable Duke, from whom the reſpondent acquired the quali reſpc 
fication upon which he is enrolled, holds his eſtate in fee now 
fimple, unfettered by an entail; and the ſuperiority which as th 
his Grace conveyed to the reſpondent, is the ſuperiority «| * Ne 
certain lands, the property of which was feued out to the quire 
family of Byres above a century ago; and accordingly tit tion ; 
ſubaltern 9 and infeſtmenys 8¹ anted to theſe vaſſals ale diſpol 
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expreſely excepted in the warrandice of the conveyance of 
the ſuperiority of the reſpondent. | 
The reſpondent purchaſed this 8 at a far EP 
| adequaye price; he holds it in life-rent; the valuation is 
5991. 148. Scots; the feu-duty is 101, Scots; and the ti- 
tles, by which the conveyance to the . was exe - 
cuted, have been already ſtated. | 

The reſpondent has no objection farther to e 
though he is far from thinking that it is incumbent upon 
him to ſay any thing upon the ſubject, that he acquired the 
life-rent of the ſuperiority in queſtion for the expreſs and 
ſpecial purpoſe of enabling him to vote for a member of 
parliament. This was his object in acquiring the qualifi- 
cation ; it was his view in-making the purchaſe. Had not 
the ſuperiority given him this right, he probably never 
would have acquired it; and were this right now taken 
away, he would probably care very little what became of 
the ſuperiority, | 8 ef 

In theſe circumſtances it matters not what anſwer the 
reſpondent could make to the interrogatories propoſed by 
the appellants, What does it ſigniſy whether he applied 
to the noble Duke to obtain the qualification, or was aſked 
by his Grace to make the purchaſe ? What does it ſignify 
who was at the expence- of making out the title-deeds ? 
when theſe deeds were delivered to the reſpondent ? and 
who is to pay for his defending his qualification here and 
in the Court of Seſſion? All theſe are circumſtances of no 
moment whatever. The true queſtion is, Whether the 
reſpondent has really acquired his qualification, and has it 
now really in him? Upon this queſtion, eireumſtances ſuch | 
as thoſe here mentioned, can have no effect. 

| Neither is it of any moment whether the reſpondent ac- 
quired his qualification by purchaſe, or by gift and dona- 
tion: it could afford no objection to a qualification that the 
Ciipofition by which i it was conveyed bore to be granted for 
5 * ä 
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love and favour, nay, for the expreſs purpoſe of enabling 
the grantee to vote for a member of parliament. There is 
ſurely nothing illegal, or even improper, in one perle 
granting, and another acquiring ſuch a right. 

Neither does it fignify what is the value of the rund. 
payable out of the lands for which the reſpondent is en 
rolled. It is the ſuperiority alone which confers the rg 
of voting, and this right is equally good when the ſupe. 
riority is acknowledged by the payment of a penny Scots, 
or of an eluſory duty, ſuch as a pair of ſpurs, or a ſnow- 
ball, as when it is acknowledged by the payment of a large 
ſum of money, or by valuable preſtations. | 

It is needleſs to enlarge upon theſe points ; Gen wer 
held as ſufficiently eſtabliſned in the caſe of Elphiaſton 
wer/us Campbell, and others, determined by your Lordſhips 
3oth April 1787; and in the caſe of Dryſdale againſt Lind- 
fay, decided by the Court of Seffion about a year ago. 

It deſerves particularly to be obſerved, that though in 
this laſt-mentioned'caſe the Court of Seſſion ordered Mr, 
Lindfay to anſwer interrogatories almoſt | preciſely the ſame 
with thoſe which the appellants with to put to the reſpon- 
dent; and though Mr. Lindſay anſwered thoſe queſtions in 
the manner moſt agreeable to bis opponent, and admitted 
the facts which were ſpecified as ſuffiient to ſhew that his 
qualification was nominal and fictitious, yet the Court of 

Seſſion ordered him to be added to the roll of freeholders 
in the county of Fife, and thus in effect found that circum- 
ſtances preciſely ſimilar to thoſe ſpecified in the preſent cak 
could not infer that a qualification was nominal and fei- 
tious. 

It ſeems therefore not only incompetent but nugatorj 1 
call upon the reſpondent to anſwer the interrogatories pro- 
poſed by the appellants. They have no right to put a 

queſtions at all; and ſuppoſing them to have ſuch righv 
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the queſtions which they have propoſed are W and 
not pertinent to the cauſe, | 
III. The reſpondent holds it to be i improper to ſay any 
thing upon the great queſtion of Who ought and who ought 
not to have the right of voting in Scotland? Your Lordſhips 
are to judge who have, not who ought to have that right, 
If the appellants wiſh to have any alteration of the law in 
that reſpect, they ought to apply, not to the Court of 
Seſſion or to your Lordſhips in your Judicial capacity, but 
to the legiſlature. | 
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Ordered and 1 Tbat the W com- 
plained of be reverſed: And it is further ordered, That 
the reſpondent do confeſs or deny the averments in the ap- 
pellants picatings, 


„„ The Speech of Lord Chancellor Thurlow on this 
eccainy is to be found in 3 Lud. p. 387. 
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A | | (No. * 
IN THE HOUSE OF LORDS. 


William Elliot of Wells, Eſq. one of the Pree- 
holders of the County of N Ab- 
pellant. | 


Lieutenant-Colonel Robert Pringle, of the 
Corps of Engineers, Reſpondent. 


THE APPELLANT'S CASE. 


T. Michaetmas 1781, the reſpondent claimed to be 
. enrolled a freeholder of the county of Roxburgh, as 

ſtanding infeft in the lands of Bankhead, by virtue of a 

conveyance to him for life, granted by John Pringle of 
Clifton, Eſq. the lands ſo conveyed being a part of Mr, 
Pringle's eſtate, held under a ſettlement of ſtrict entail, 

It was perfectly well known at the time, that this was a 
qualification merely nominal and confidential, created to 
iocreaſe Mr. John Pringle's influence in the county. Every 
circumſtance attending the tranſaction ſhowed it; but the 
_ conſideration of Mr. Pringle's incurring a forfeiture of his 
whole eſtate by this alienation, if real, was alone ſufficient 
to carry conviction. Yet no objection was made to the re- 
ſpondent's enrollment, it being then underſtood to be vain 
to object to what appeared good upon the face of the title- 
deeds, and the prevalence of example left as little room to 
ſuppoſe that tendering the oath, introduced by the act of 

7th Geo. 2. would mend the matter. 

| The judgment pronounced by your lordſhips in the caſe 
of the freeholders of Aberdeenſhire, and Sir John Mac- 


d in _ 1790, aſcertained the right of the free · 
holders 
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holders to inveſtigate the reality of qualification by other | 
means than putting the oath ; and accordingly, at a meet- 
ing of the free holders of the county of Roxburgh, held on 


| the 24th of July 1790, for the purpoſe of electing a com- 


miſſioner to ſerve in parliament, the appellant objected to 
the reſpondent's title as nominal and fictitious, and moved 
that he ſhould take the oath, but previouſly that he ſhould 
anſwer certain interrogatories, the tendency of which was 
to prove, by the reſpondent's own confeſſion, that the qua» 
lification was given to, and held by him, not for his own 
uſe and benefit, but merely to ſupport | and increaſe _ in- 
tereſt of Mr. Pringle the grantor. 

The reſpondent, by his anſwer, profeſſed his willing- 
nefs to take the oath, but he declined to anſwer the interro- 
gatories, becauſe he conſidered that the freeholders had no 
right to put them. The appellant then moved, That in re- 
ſpect of the reſpondent's having declined to anſwer the in- 
terrogatories, his name ſhould be eraſed from the roll; and 
by the order of the majority of the freeholders, his name 
was eraſed accordingly. ; 

The reſpondent preſented his petition and complaint to 
the Court of Seſſion againſt this judgment and ad of the 
freeholders, and thereby maintained, generally, That it 
was not competent to them to tender interrogatories to a 
perſon ſtanding on the roll, or to ſtrike him off for deelin- 
ing to anſwer ; becauſe the act of the 16th Geo. 2. cap. 


_ 11, which permits any freeholder, ccnceiving a perſon to 


have been improperly inrolled, to exhibit his complaint to 
the Court of Seffion within four months, adds, „That if 
* no ſuch complaint ſhall be exhibited within that time, 
* the freeholder inrolled ſhall ſtand and continue upon the 


roll until an alteration of his circumſtances be allowed by 
* thefrecholders, q a ſubſequent meeting, as a ſufficient 


* cane for ſtriking or leaving bim out of the roll.” And, 
in the preſent caſe, the reſpondent ſaid, it was not alleged 
that 
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that his cireumſlances had undergone any change or altert · 
tion between the time of his inrolment in 1781, and his be. 
iog ſtruck off the roll in July 1790. 

The appellant, by order of court, put in 3 to this 
complaint, maintaining the oppoſite doctrine; and the 
the court pronounced the following interlocutor : * The 
lords having adviſed the foregoing petition and com- 
&« plaint, with the anſwers thereto, they find, that the free / 
* holders of the county of Roxburgh did wrong in ſtriking 
„ the complainer's name out of the roll of eleCtors of a 
% member to ſerve in parliament for that county, and 
© therefore grant warrant to, and authorize and or- 
& dain the Sheriff Clerk of the county to replace the com- 
„ plainer's name on the roll where it would have ſtood if it 
„had not been ſo ſtruck out, and decern and een ac- 
* cordingly, but fiud no expences due.” _ 

The appellant baving preſented his petition to the Lords 
of Seſſion, reclaiming againſt the ſaid interlocutor, they 
were pleaſed to refuſe the defire thereof, 

The appellant conceiving himſelf and the other * 
holders of the county to be greatly aggrieved by the ſaid 
interlocutors of the Lords of Seſſion of the 8th and 23d of 
December 1790, and that the ſame are contrary to law and 
juſtice, has appealed to your lordſhips, and humbly hopes 
that the ſaid interlocutors will be reverſed, for the following 
amongſt other Rzasoxs : 

The queſtion in this cauſe is, Whether the freeholders 
have a right to object to, and inveſtigate the qualification 
of a perſon upon the roll, although no complaint has been 
lodged againſt his inrollment within four months ; and al- 
though the objection is not founded in any change of his 
fitnation or circumſtances occurring ſubſequent to the en- 
rollment? That the freeholders have ſuch a right in a caſe 
like the preſent, ſeems indiſputable. The act of Charles Il. 
made in 1681, being the firſt which directed rolls of the 

a | free» 
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frecholder to be made up in the different counties, autho- 
rizes the freeholders to meet at Michaelmas, yearly, * and 
« to reviſe the roll of election, and make ſuch alterations 
« therein as have occurred fince the laſt meeting. Here 
are two diſtin branches of duty, to reviſe the roll, and to 
make tte alterations occaſioned by change of property fince 
the laſt meeting. Accordingly, it has never been denied, 
nor does the reſpondent in this cauſe pretend to deny, That 
while the law ſtood upon the footing of the act of 1681, it 
was competent, at any Michaelmas meeting, or meeting for 
election, to bring forward and take the judgment of the 
freeholders upon any objection whatever to the right or 
title of a perſon, however long his name might have ſtood 
upon the roll, and although no Wen of his circum» 
ſtances had taken place. | 
Objection.— But it is objected, That a reſtraint or lim. 
tation was introduced by the ſtatute of the 16th of Geo. II. 
which reaches to every caſe chat can be figured; ſo that 
however bad the title can be ſhewn to be, or even if it 
were broadly admitted to be bad, ſtill the perſon muſt con- 
tinue on the roll, and be allowed to exerciſe the franchiſe 
as if it were unimpeachable, the challenge not having been 
brought within four months, unleſs the objection is 
grounded on ſomething which did not exiſt, or could not be 
ſtated at the time of the enrollment; the words of the act 
being. That if no complaint is exhibited to the Court of 
« Seffion within the time aforeſaid, the freeholder enrolled 
hall ſtand and continue upon the roll until an alteration 
of his circumſtances be allowed by the freeholders, at 
* a ſubſequent meeting, as a ſufficient cauſe for ſtriking 
or leaving him out of the roll.” And by ſabſequent 
parts of the fame ſtatute, as well as by the former laws, 
it is ſtrictly enjoined, that the vote of every perſon whoſe 
name ſtands on the roll, on” be aſked and taken in the 
election. 
Anſwer, 
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FT RIEL? this be the true explanation or meaning of 
the law, it muſt be confeſſed that it is extremely defective, 
and that it leads to groſs abſurdity and injuſtice. Whether 
a perſon has in him the feudal title to the eſtate, may gene- 


rally be diſcovered from the deeds he is obliged to produce 


when he claims to be enrolled ; but he may have ſuch title 
without enjoying the beneficial intereſt, or that intereſt 
may be veſied in him only colourably, for the purpoſe 


of procuring himſelf enrolled, that he may exerciſe | 


the franchiſe of voting for the purpoſes of another: and 
the device may be ſo well cloked, as neceffarily to require 
time before it can be brought to light. The legiſlature 
could not mean, that a perſon committing a fraud on the 
la ſhould be ſecured from detection, if he eſcaped it for a 


period of four months; or that, avowing his fraud, he 


ſhould be allowed to rank with thoſe to whom, as indiſ. 


putably enjoying a certain qualification, the moſt ſacred of 


all truſts is committed. 

An attentive examination of the ſtatutes wil! accordingly 
prove, that the legiſlature, when requiring that complaints 
of enrollment ſhould be exhibited in four months, or other- 
wiſe the perſon enrolled ſnould continue till an 'alteration 
of his circumſtances had merely in view the formal title, 


of which the evidence lies in the deeds directed to be pro- 
duced when he claims, to prevent the repeated diſcuſſion 
of nice technical queſtions, which the freeholders muſt be 


very inadequate judges of. The act of the 12th of Queen 
Anne, c. 6. declares, * That no perſon fhall, upon any 
« pretence whatſoever, be enrolled, except he produce a 
«* ſufficient right or title to qualify him.“ Here right and 
title can mean nothing elſe than written documents, inſtruct- 
ing ex facia the right to poſſeſs the eſtate, which a perſon may 
produce, and his prerended qualification may notwithſtand- 


ing be one of thoſe ereated (in the words of the ſame - 


ſtatute) on purpoſe to 3 votes in the election of 
members 
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members to ſerve in parliament, © contrary to the true in- 
« tent and meaning of the laws in that behalf,” which look 
to ſomething beſides the mere face of the title-deeds. In 
the ſame ſenſe the act of the 16th of Geo. II. is to be un- 
derſtood, when it ſays, „If any perſon ſhall be enrolled 
« whoſe title ſhall be thought liable to objection, it ſhall 
« and may be lawful for any freeholder, who apprehends 
« that ſuch perſon had not a right to be enrolled, to apply 
« by complaint to the Court of Seſſion, ſo as ſuch appli- 
« cation be made within four calendar months after ſuch 
« enrollment ; and if no ſuch complaint ſhall be exhibited 
« yithin the time aforeſaid, the freeholder enrolled” ſhall 
& ſtand and continue upon the roll until an alteration of 
« his circumſtances be allowed as a ſufficient cauſe for 
« ſtriking him out of the roll.” And the alteration of 
circumſtances here generally mentioned, is defined in ano- 
ther clauſe of the ſtatute, An alteration of that right 
« or title in reſpect of which the perſon was enrolled ;" right 
or title being, as in the act of Queen Anne, merely deſcrip- 
tive of the formal, feudal, or writfen title, exhibited to the 
freeholders. 4 £4 
It is evident, therefore, that the limitation or the decla- 
ration in the act of the 16th of Geo. II. has no relation to 
thoſe vices or defects which may taint a qualification, ap- 
pearing unexceptionable on the face of the title-deeds, 
uch as nominality, or the eſtate being only colourable, or 
its being held in truſt for another, or the perſon enrolled 
not being poiſeſſed of it for his own uſe and benefit. Ob- 
jections of that nature may be ſtated at any time when the 
objector comes to the knowledge of them, or finds himſelf 
in a capacity to prove them; and, as the detection of fraud 
muſt ever be favoured by courts of juſtice, nothing but the 
_ cleareſt words will be held to ſhut out the inquiry. It were 
| monſtrous to maintain, for example, that, if a perſon is 
enrolled, and remains undiſturbed for four months, becauſe 
| | it 
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it was not ſulpected that he held the eſtate merely as a 
truſtee, he ſhall continue on the roll, and exerciſe the fran. 
chiſe as an elector, though an expreſs defeaſance or back» 
bond were diſcovered, and actually produced or admitted, 

| Yet ſuch is the reſpondent's argument; and he muſt, of 
neceſſity, go that length. 
Nor is it of any conſequence to 1 that the acts of 

the 12th of Queen Anne, and 7th of Geo. II. have afforded 
the means of detecting latent truſts and nominality, by re- 
quiring a freeholder to take an oath, at the deſire of any 
other freeholder, under the pain of being expunged if he 
refuſes; for, though the oath was introduced as one means 
of diſcovery, there is no reaſon to ſuppoſe it was intended 
to preclude others. It is a ſettled point, that, when one 
claims to be enrolled, nominality may be objected, and 
proved by all ways competent — by interrogating the clai- 
mant by a reference to his oath - by circumſtances—or by 
direct evidence. The claimant cannot be heard to ſay, 
Firſt enroll me, and then, if you pleaſe, tender the oath 
preſcribed by the 7th of Geo. II. And this point being 
fixed, it will not be eaſy to ſhew that the oath is the 
only teſt, as againſt a perſon actually on the roll, or that 
other means of detection could be meant to be prohibited 
by the legiſlature. The qualification may be ſo circum- 
ſtanced, as that the perſon taking the oath may be con- 
victed of perjury ; but, in general, it reſolves only into 
opinion as to nominality; and, though honeſtly taken, it 
cannot ſurely be maintained that the taker ought to re- 
tain his ſituation, though his opinion can be proved to be 
erroneous, and that his qualification is, in truth, ſuch as 
the law and the conſtitution reprobate. The reſpondent 
in the preſent cauſe, for inſtance, may ſay and ſwear re- 
peatedly, and he may have perſuaded himſelf that his qua- 
 lification is not nominal, or fictitious, created in him for 
1 — him to vote for a member of 
« per. 


robe j 
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6 3 and that he holds his eſtate of one 
ſhilling per annum for his own uſe and | benefit, and 
e for the uſe and benefit of no other perſon what- 
« ſoever. ' But who will concur with him in thinking 
ſo? And, if the law is not a dead letter, muſt it not 
be applied, when it is ſtated and confeſſed, that this | 
is part of a large eſtate, every acre of which muſt be 

forfeited, if any one of a multitude of perſons intereſted 
challenges the alienation; and if the reſpondent never- 
theleſs perſiſts in retaining that ſame ſhilling, s by virtue 
of which he calls himſelf an independent freeholder of 
the county of Roxburgh "6 


'SYLV. DOUGLAS. 
J. ANSTRUTHER: 


| Nete,—An appendix contains the interrogatories which the reſpondent 
refuſed to anſwer, and which are to be found in the reſpondent's caſe, 


THE RESPONDENT'S CASE. 


V an act paſſed in the ſeventh year of his late Majeſ. 
ty King Geo. 2. cap. 16. it was enacted, * That 
every freeholder, who ſhall claim to vote at any elec- 
tion of a member to ſerve in parliament for any lands or 
“ eſtate in any county or ſtewartry in Scotland, or who 
& ſhall have right to vote in adjuſting the rolls of free- 
© holders, inſtead of the oath appointed to be taken by an 
act made in the 12th year of her late Majeſty Queen 
Anne, intituled, . An act for the better regulating 
© elections of members to ſerve in parliament for that part 
of Great Britain called Scotland,” ſliall, upon the requeſt 

N 


224 ATP ELNDI Xe 


© of any y freeholder formerly enrolled, before he proceed 

& to vote in the choice of a member, or on adjuſting the 

<< rolls, take and ſubſcribe, upon a roll of parchment to be 

4 provided and kept by the ſheriff or ſtewart-clerk for that 

; © purpoſe, the oath following; which the preſes, or clerk 
& to the meeting, either for the enrolment or election, ig 


«& hereby empowered and required to adminifter ; that is 


% to ſay, I, A. B. do, inthe preſence of Gop, declare and 
4 ſwear, that the lands and eſtates of | 

6% for which I claim a right to vote in the Gesten of a 

% member to ſerve in parliament for this county or ftew- 
„ artry, is actually in my poſſeſſion, and do really and 

« truly belong to me, and is my own proper eſtate, and is 

„ not conveyed to me in truſt, or, for or in behalf of any 
other perſon whatſoever : and that neither I, nor any 
* perſon to my knowledge, in my name, or on my account, 


4% or by my allowance, hath given, or intends to give, any | 


* promiſe, obligation, bond, back-bond, or other ſecurity 


« whatſoever, other than appears from the tenor and con- 
«© tents of the title upon which I now claim a right to vote, 


% directly or indirectly, for rediſponing or reconveying the 
4 ſaid lands and eſtate in any manner of way whatſoever, 
« or for making the rents or profits thereof forthcomingto 
* the uſe or benefit of the perſon from whom J have ac- 
* quired the ſaid eſtate, or any other perſon whatſoever ; 
« and that my title to the ſaid lands and eſtate is not no» 
« minal or fictitious, created or reſerved in me, in order to 
« enable me to vote for a member to ſerve in parliament ; 
« hut that the ſame is a true and real eſtate in me, for my 
« own uſe and benefit, and for the uſe of no other perſon 
66 whatſoever ; and this is the truth, as I ſhall anſwer to 


God: and that in caſe he ſhall refuſe, if required, to 


take and ſubſcribe the oaths aforeſaid, his vote ſhall not 
« be admitted or allowed, and his name ſhall forthwith be 


4 eraſed out of the roll of freeholders ; : and in caſe any 
v6 p erſon 
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« perſon ſhall endo wilfully and falfely to ſwear and 
« ſubſcribe the ſaid oath, and ſhall be thereof lawfully con- 
« yited, he ſhall incur the pains and puniſhment of per- 
« jury, and be proſecuted for the ſame, Og to the 
« Jaws and forms i in uſe in Scotland.“. 

hut the ſtatute which relates more immediately to the 
preſent queſtion, is that of the 16th of Geo. 2. cap. 11. inti- 
tuled. An act to explain and amend the laws touching 
« the election of members to ſerve for the commons in 
« parliament for that part of Great Britain called Scotland, 
« and to reſtrain the partiality, and regulate the conduct of 
i returning-officers at ſuch elections.” And in the follow- 
ing clauſes ; 4 Whereas the rolls of electors of commiſſi- 
« oners to ſerve in parliament. for the ſeveral ſhires and 
« ſtewartries within that part of Great Britain called Scot- 
land, have not in every one of the ſaid ſhires and ſtewar- 
« tries been made up every year at the Michaelmas head · 
« courts, purſuant to the directions of an act of parliament 
made in that part of Great Britain called Scotland, in the 
« year 1681, intituled, An act concerning the election 
of commiſſioners for ſhires ;** for remedy thereof, and 
the more effectually to carry the good intentions of the 
6 " faid act into execution, be it enacted and deslared- by 
the authority aforeſaid, That ſuch perſons as ſtand 
" "pon the roll laſt made up by the freeholders, whether 
* at the Michaclmas,meeting, or at the laſt election of a 
member to ſerve in parliament, ſhall be the original con- 
© ſituent members at their next Michaelmas meeting, or 


* ways, and be it enacted by the authority aforeſaid, That 
* it ſhall and may be lawful for any freehglder ſtanding 
* upon the roll, to object to the title of any perſon who 
lands at preſent upon the roll laſt made up, and for that 
« purpoſe to apply at any time before the firſt day of De- 
* cember, which ſhall be in the year of our Lord 1743, bỹß 
ſummary complaint to the Court of Seſſon, who ſhall 

| Q > mn 


meeting for election, ta reviſe the ſaid roll; W 2 al- 
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1 grant a warrant for ſummoning ſuch perſons, upon 
10 thirty days notice, to anſwer, and ſhall proceed in a ſum. 
10 mary way, to hear and determine upon ſuch complaint; 
4 and if no ſuch complaint ſhall be exhibited within the 
«* time aforeſaid, then, and in that caſe, no freeholder who 
6 at preſent ſtands upon the rolls laſt made up in the ſaid 
« counties and ſtewartries reſpectively ſhall be ſtruek off or 
< left out of the roll, except upon ſufficient objections ariſ- 
« ing from the alteration of that right or title in reſped of 
« which he was enrolled, ſuſtained by the other freehold. 
« ers ſtanding on the ſaid roll. And be it enacted by the 
« authority aforeſaid, That if at any Michaelmas meeting, 
or meeting for election, any perſon claiming to be en- 
& rolled, ſhall, by the judgment of the freeholders, be re- 
6 fuſed to be admitted, or if any perſon who ſtood upon 
« the roll, ſhall, by like judgment, be ſtruck off, or left out 
of the roll, it ſhall and may be lawful for him or them 
% vho is fo refuſed to be admitted, or whoſe name is ſo 
« ſtruck off or left out of the roll, to apply (fo as fuch ap- 
« plication be made within four calendar months after. 
4 their being ſo refuſed, ſtruck off, or left out) by ſummary 
** complaint to the Court of Seſſion, who ſhall grant a war- 
« rant for ſummoning the perſon or perſons upon whoſe 
« objefion or objections he was refuſed to be admitted, 
or was ſtruck off or left out as aforeſaid, upon thirty days 
6 notice, to anſwer, and ſhall proceed to hear and deter- 
« mine, in a ſummary way, on ſuch complaint; and if any 
«« perſon ſhall be enrolled, whoſe title ſhall be thought li 
« able to objection, it ſhall and may be lawful for any fre- 
4 holder ſtanding upon the ſaid roll (whether ſuch free- 
holder was preſent at the meeting or not) who appre* 
„ hends that ſuch perſon had not a right to be enrolled, 
4 to apply in like manner by complaint to the Court of 
« Seſſion (ſo as ſuch application he m ade within four calen- 
« dar months after enrolment) ; and the ſaid court, after 


“ ſervice of ſuch e on N days notice, vpon the 
66 if 
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«© perſon ſaid to be wrongfully admitted to the roll, hall, 
u in like manner aforeſaid, hear and determine; and if no 
« ſuch complaint ſhall be exhibited within the time afore- 
« ſaid, the freeholder enrolled ſhall ftand and continue on 
« the roll until an alteration of his circumſtances be allow- 
« ed by the freeholders at a ſubſequegt Michaelmas meet- 
« ing, or meeting for election, as a fiifficient cauſe for ſtrik- 
« jng or leaving him out of the roll.” 1 
And be it enacted by the authority aforeſaid, That to | 
« prevent all ſurpriſe at the Michaelmas meetings, every 
© freeholder who intends to claim to be enrolled at any 
i ſubſequent Michaelmas meeting of the freeholders, ſhall, 
« for the ſpace of two calendar months at leaſt before the 
« ſaid Michaelmas meeting, leave with the ſheriff, or ſtew- 
« art's clerk; a copy of his claim, ſetting forth the names 
« of his lands, and his titles thereto, and dates thereof, 
« with the old extent or valuation upon which he defires to 
be enrolled ; and in caſe of his neglect to leave his claim 
« as aforeſaid, he ſhall not be enrolled at ſuch Michaelmas 
meeting: and in like manner, whoever intends to object 
to any freeholder who ſtands upon the roll, on account of 
© the alteration of his circumſtances, ſhall, at leaſt two 
* calendar months before the Michaelmas meeting, leave 
1 his objections, in writing, with the ſheriff, or ſtewart's 
© clerk as aforefaid, who is hereby required, upon receipt | 
* of the aforefaid claim or objections, to indorſe on the 
* back thereof the day he received the fame ; and alſo to 
give a copy of the aforeſaid claim or objections to any 


gal fee of an ordinary extract of the ſame length. 

The reſpondent was, at Michaelmas 178 1, enrolled a 
. 3 of the county of ec upon the W 
les: 

1, Diſpoſition and conveyance, dated 14th March. 
1785, by John Pringle of Cliſton, Eſq. whereby he con- 
Q 2 | = veyed. 


N 


* perſon who ſhall demand the ſame, upon paying the le- 
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reyed to the reſpondent * in life-rent, during all the dys WAY * 
4 of his life, all and whole theſe parts of the lands of Lin- 
* toun and Bankhead, called, The Farm of Bankhead, 
4 poſſeſſed by Richard Pringle, with the teinds, parſonage, - 
& and vicarage, lying within the See Lintoun and 
6 ſheriffdom of Roxburgh. 
24, Inſtrument of ſeiſin following upon the faid dif 
poſition, dated the 2 th day of March, and ann 
Kelſo the 3d day of April 1780. in 
3to, Certificate that the eſtate in which the reſpondent 
was infeft, was rated in 5 land- tax ane at og 1 
400 J. Scots per annum. 

The reſpondent . on the roll of freetiolders of 


W * 
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y o + ) = —_— RY FS 9 


the county of Roxburgh, and in the uninterrupted exeti WY * 7 
of every franchiſe thereto annexed, from the date of bis AW © f 
enrollment, which was without objection, in 1781, until the 
24th day of July 1790, when a meeting was held to elect =_ © 
repreſentative for the county of Roxburgh, in the preſent 
parliament. ii 


The minutes of the eleQion ſtate, That the reſpohdent n 
was called upon by Mr. Elliot of Wells; to take * the oath © hi 
« of truſt and poſſeſſion ; which oath Colonel Pringle de- er 
&« clared his willingneſs to take; whereupon Mr. Elliot of 
Wells required the colonel, before taking the oath, to 


6 anſwer the following interrogatories : | * qu 

« iſt, Did you, previouſly to the date of the life-rent Jo! 
©: diſpoſition i in your favour, apply to John Pringle, Eſq of * inc 
“Clifton, to grant you ſuch life - rent diſpoſition ? or were the 

1% you then, or at any after period, and at what particular Wl 71 
time, ſolicited by the ſaid John Pringle, or any other per gt 

<< ſon, to accept of it as a freehold qualification? "ty 

& 2dly, Was the expence of making out your title-deed pati 

« relative to the ſaid life · rent, paid by you, or ever de . 8 


4 manded from you; or was ſuch nce paid by tht 
wy - | * if « {aid 4 ſhall 


A 


9 ma. % - * o - 
* e 


« of its being challenged ?*? 

« zdly, Who lodged your claim of enrollment with the 
« ſheriff-clerk, previous to the meeting at which you was 
&« enrolled ? And had you before that time, or at any time 
6 ſince, or have you now, your title-deeds in your poſ- 
« ſeſſion? And where have they been during the whole of 
« that period? and where are they now?” , 


1 


8 3 


ä . F 


may proceed not on your on knowledge of the facts at 


« you are deſired to ſpecify theſe particulars, and to ſay 
4 from whom, and when you received ſuch information? ꝰ- 

« 5thly, When you agreed to accept of the life · rent upon 
% which you was enrolled, did you mean to acquire it with 
i view to create a political influence in your own perſon, 
y an independent qualification diſtinct from the political 


gim to increaſe his political influence in the e by 

** creating votes upon his own eſtate? 

* 6thly, Do you underſtand, or believe, that Mr. Pringle 

« of Clifton would have conveyed to you the ſaid life-rent 
qualification, if he had not been ſatisfied or expected that 

vou were to vote according to his direction, requeſt, or 


that might take place in the county?“ 
„ qthly, Did you, when you acquired the ſaid life-rent 
* right, and do you till, conſider yourſelf in honour bound 


* patronized by Mr. Pringle of Clifton?“ 

* 8thly, Do you conſider yourſelf as bound in honour 
* to renounce the ſaid life-rent whenſoever Mr. Pringle 
: fall deſire you ſo to do? 

| 3”; * gibly, 
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« ſaid John Pringle ? And did you then mean, or think | 
« yourſelf called upon, to defray the expences of defending 
your title in the Court of Seſſion and other courts, in caſe 


« zthly, In ſo far as your anſwer to the laſt interrogatory - 


« the time, but from information you have fince received, 
« views of your author? Or was it your purpoſe to enable 


* inclination, in any election of a member of parliament 


to vote in ſuch election for the candidate who —w_ be 1 $ 
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« gthly, Do you know that the eſtate of Clifton, of which 
& the lands conveyed to you are a part, is entailed, ot held 
„by Mr. Pringle, under titles whick tied him up either 
& from ſelling or gratuitoufly diſponing either the property 
or the ſuperiority of the lands, in whole or in part? 
„ 1othly, Were a proceſs of irritancy to be brought by 
an heir of entail againſt your author for having forfeited 
mis right to his eſtate, in conſequence of his having eon. 
% yeycd to you the lands on which you are enrolled, would 
you not think yourſelf bound in honour, in order to pre- 
& vent the forfeiture from being declared, by not being 
* pprged before declarator, to renounce your lite-rent 
right? And would not you ſtand, in that reſpect, in a 
* fituation very different from that in which you would 
„have been, had you purchaſed the life-rent ſrom an en» 


« tire ſtranger, who, by ſelling to you, had incurred a 


& ſimilar irritancy ?”? 

« Laſtly, If you are to anſwer theſe interrogatories, you 
are deſired to ſay, whether you make ſuch anſwers entirely 
from yourſelf, or by the advice of any other perſon? 

% And if the laſt, by what perſon or perſons have you been 
*« fo adviſed ?? _ 

„To which it was anſwered by Colonel Pringle, that he 
was ready to take the oath tendered to him; but that he 
** conlidered that it was incompetent to the.irecholders to 
_ & put the above interrogatories previous to his taking the 

„ oath; and therefore he declined to anſwer them. Mr, 


Elliot of Wells moved, That in reſpec Colonel Pringle 


“ has, as above, declined to anſwer the interrog tories pre- 


„. yious to his taking the oath, his name ſhould be eraſed | 


u from the roll. And before proceeding to put this queſiiog 
&« Colonel Pringle deſired it might be minuted, that be did 
not decline to anſwer the ſaid interrogatories from an / 
* contumacy, as he was confident he could anſwer them i 


&« a manner ſatisfactory to the greateſt part of this audi. 
ence; 


8 © = = an a oo» 
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«© ence ;- but from a full conviction that the freeholders 
6 had no right to put them. The meeting, by a majority 
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« of twenty · nine to twenty-eight, 'ordain the name of 


« Lieutenant Colonel Pringle to be eraſed from the roll; 


« which was done accordingly.** - 


Ga had ate ed 


the 16th of his late majeſty, the reſpondent preſented his 
petition to the Court of Seſſion, complaining of the proceed · 
ings of the court of freeholders, and praying that court to 


declare, That the Court of freeholders of the county of 
« Roxburgh did wrong in ſtriking the reſpondent off the 


« roll; and to order his name to be replaced e the 
« roll.“ 


The reſpondent, by his faid petition, infited, - 


Imo, That as he had ſtood upon the roll of freeholders 


for more than four months unchallenged, and no alteration 
in his circumſtances with regard to his ſaid freehold eſtate, 
from the date of his enrollment till that time, being alleged 


or proved, the freeholders ated contrary to lan in fring 5 


him off the roll. 


24, The freeholders had no WA or legal authority, | 
| to put the interrogatories above ſtated to the reſpondent, 
or to inſiſt upon his anſwering the ſame ; for as he had 


ſtood more than four months on the roll without challenge, 
until an alteration of his circumſtances with reſpect to his 
freehold eſtate ſhould take place, they could pot turn him 


out of the roll, in whatever n manner he ſhould anſwer theſe 
interrogatories. 


3tt0, That the reſpondent's qualification was ; not (what 
it was the object of the interrogatories to make out) a 
nominal, fictitious, and confidential qualification, but a bona 


ever. 


. in his eee es dhe asd 4 | 
infiſted, Thac the limitation of four months, in the act 


Q 4 | - . above- 


_ 


fide independent «ogy n e ee , 


\ 
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above-mentioned, is confined ſolely to objeRions _ 2 
claimant's titles, and does not apply to the queſtion, Whe- 
ther he is truly in poſſeſſion of the eſtate contained in his 
title-deeds, and whether his title thereto is real, or nominal 


and fictitious : That objections on theſe two laſt grounds 
are competent at any time, however long after the party i: 


enrolled; and that although once or oftener over-ruled, 


they may be brought on and inveſligated as often as any 


freeholder ſhall chuſe to repeat the objection. 

The Court pronounced the following interlocutor: 

„ The lords having adviſed the foregoing petition and 

% complaint, with the anſwers thereto, they find, That the 
4 freeholders of the county of Roxburgh did wrong in 
4 friking the coniplainer's name out of the roll of electon 
© of a member to ſerve in parliament for that county, and 
therefore grant warrant to, and ordain the ſheriff-clerk 
of the county to replace the complainer's name in the 
& roll, where it would have ſtood if it had not been fo 
& ſtruck out, and decern and declare accordingly ; 3 but find 
©-noexpences due. 

The appellant preſented a petition to the Court, com- 
plaining of this judgment, and praying an alteration there- 
of, which was refuted on this date, without anſwers ; and 
he has now brought his appeal to your lordſhips; but the 
reſpondent humbly hopes that your lordſhips will affirm 
the judgments complained of, with _ for the following, 

among other REasons : 

I. By the 16th Geo. II. c. 11. every deciſion of the 
court of freeholders relative to queſtions of enrolment is 
made ſubject to the review of the Court of Seſſion, provided 
that the application and complaint -be made within four 


months after ſuch deciſion, The act does not, either in 


giving the juriſdiction, or in preſcribing the limitation, 
make any diſtinction between the different ſorts of points 
on which queſtions of enrollment may depend, The limi- 


OC ee ee eee een eee n — 
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tation operates upon every caſe to which the juriſdiaion 
extends ; for the right of applying to the Court of Seſſion 
is everywhere accompanied with a priviſo, that the ap- 
« plication be made within four months.“ When, there» 
fore, any perſon has been admitted on the roll, and has 
remained on it four months without challenge, his original 
right or title can never be brought into controverſy. His | 
right to continue on the roll can only be affected by fome 
ſubſequent event, ſuch as an alteration in his circumſtances, 
or a refuſal to take the oath of truſt and poſſeſſion, This 


r 


4 conſequence would neceffarily follow from the incompe- 
he tency of any court to examine the merits of the order of 

in enrolment, even although it had not been declared (as it is) 
Is by the expreſs enactment of the ſtatute, Nothing is, in this 
id caſe, alleged ta have happened that could affect or vary the 
tk Tight which the reſpondent originally had. The refuſal to 
he anſwer the interrogatories propoſed to him could afford no 

ſo reaſon for expunging him from the roll, becauſe if the 
nd merits of his enrolment were not open to inveſtigation, the 

| freeholders had no authority to propoſe any queſtions to 
m- him on the ſubject. It has been found, that the freeholders | 
"es have no power to alter at a ſubſequent meeting, the order | 
nd of the roll made up at a former meeting, Fac. Coll. January : 
the 23d, 1767. Rankin Collen againſt Ramſay of Kinkell. 
8 Wight on Elefion, p. 15 . It was alſo found, that te 
0g, freeholders could not, at a ſubſequent meeting, reſtrict an 

enrollment to a part of the lands on which a freeholder was 

the enrolled at a former meeting. Auguſt gth, 1774. Stexart 
t is againſt C ampbeli of Shawheld. Fac. Coll. No. 134. | | 
ded II. It is without any authority from the ſtatute, that  _ | 
our the appellant diſtinguiſhes between the title and the right 2 
rin of a freeholder, and aſſerts that the limitation extends only 
10 to caſes that concern the former, but does not affect thoſe 
ints that relate to the latter. The act uſes both words indiſ- 


eriminately to ſignify the ſame thing. No man can have | 
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title to be admitted on the roll who has not a complete 


right of that deſcription which the law requires. It is not 
enough that his deeds of conveyance appear to be regular 
on the face of them; he. muſt have a real, ſubſtantial, in- 


dependent intereſt in the eſtate on which he claims, n 


wiſe he has no right or title to be enrolled. The freehold- 


ers, in the firſt inſtance, and the Court of Seffion in the 
ſecond, are authoriſed to exerciſe their judgment on the 


whole of the ſubject, and to examine, by every legal mode 


of proof, whether the claimant be deficient in any of the 


requiſites that enter into the conſtitution of a complete and 


valid title. But when the freeholders have once decided 


on the right to be enrolled, it is not competent for them, on 
any ground, or in any way, to review or alter their deciſion. 
After the lapſe of four months without complaint, it can» 
not be altered or reviewed by the Court of Seflion ; 1 is, 
it cannot be reviewed or altered at all. 

This was the opinion of Lord Bankton, who lived at the 


time the ſtatute was paſſed, His words are, © But I muſt 


« premiſe, that, from the foreſaid liberty to challenge thoſe 
6 ſtanding on the roll as the ſame is qualified, vis. that if 
© no complaint ſhall be exhibited within the time limited 


(i. e. before the firſt December 1743) then no freeholder 


* who ſtood-on the roll laſt made up ſhall be ſtruck off, ex- 
« cept on ſufficient objections ariſing from the alteration 
& of that right or title in reſpect of which he was inrolled; 
« it plainly follows, that all perſons againſt whom no com- 
& plaint was made or exhibited, muſt continue for lite, 
% though their title be eyer ſo defective, unleſs an altera- 
« tion in their circumſtances happen.“ ft. vol. 2. p. 450 · 

UI. The power of expunging from the roll a perſon 
who refuſes to take what is called the truſt-oath, does not 


infer a right to re-examine the merits of the original en- 


rollment. The law expreſsly authoriſes the one, and, av 


the reſpondent ſubmits, * . the other. The 
- ib 


8 THERLAND. 238 


diſability to continue on the roll, arifing from the' refuſal 
to take the truſt-oath, commences only at the moment of 
that refuſal. The original right to be enrolled. is not 
brought into queſtion, for the oath relates to the time at 
which it is tendered: whereas the attempt, in this caſe, i is 
to impeach the original enrollment, the tendency of the in- 
terrogatories being to iaſinuate that the reſpondent never 
had a good title, and never ought to have been put upon 
the roll. Before the enrollment, and within four months 
after it, ſuch interrogatories might have been competent. 
But as the ſtatute, after that period, precludes all complaints 
againſt the enrollment, no evidence on the ſubject can be. 
required or received, | 


| W. GRANT. 
5th March 1792. WM, DUNDAS. , 


Ordered and adjudged, That the appeal be diſmiſſed, 1 
the interlocutors eee of, acm. * 9 


#0 The Lord Chancellor king informed i the 4 
of tha argument at the bar, that the Court of Seflion in 
other caſes gave different decifions from the preſent one, 
expreſſed his ſurprize that the conſtructions urged by the 
appellants ſhould have been liſtened to. His lordſhip pro- 
poſed the judgment of affirmance, without entering into the 
lubjet ; and Lord Loughborough was not in the houſe, 


1 
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This Caſe which the endet of the Counſel duced bim 


to quote, was as follows: 
8 4 E 
Ot the Borough of 
11 


In the County of CoxNwALL. 


The Committee was appointed on the 17th February 


1792, and was compoſed of the following members ; 


Daniel Parker Coke, Eſq. Cnarnman. 735 
W. A. S. Boſcawen, Eſq. William Weddell, Eſq. 


John Campbell, Eſq. Sir John Rous, Bart. 
John Dent, Eſq. James Walwyn, Eſq. 
Morris Robinſon, Eſq. Hon. John Somers Cocks, 
William Neſbit, Eſq. James Buller, Eſq. 
Henry Strachey, Eſq. John Trevannion, Eſq. 
. Nominee of the Petitioners, | 


John Call, Eſq. 
Nominee of the Sitting Members, 
Right Hon. Charles James Fox. 


| Petitioners, 8 
1. Sir James Laroche and John Sullivan, Eſqrs. | 
3. Certain Electors in their Intereſt. | 


Sitting Members, 
Sir John Morſhead and Roger Wilbraham, Eſq. 


THE 


* 


the borough, there was no lawful mayor of the ſaid 
borough, and that therefore the ſenior alderman was the 
legal and proper returning officer of the ſame: That before 
and at the ſaid election, Robert Edyvean was the ſenior 
alderman of the borough, and refident therein; but that 

notwithſtanding the premiſes, Richard Hichens, Eſq. ſheriff 
| of the ſaid county, cauſed the precept for the ſaid election 
to be delivered to Francis John Hext, who then pretended 
to be the lawful mayor ; and under that pretence claimed 
to be the legal and proper returning officer : That at the 


ham, Eſqrs. and the petitioners Sir James Laroche and Mr. 
Sullivan were candidates: That the ſaid Francis John 
Hext, under the pretence aforeſaid, preſumed to act as re- 
turning officer at the ſaid election, and took a poll at the 
ſame, and made a return to the ſheriff of the county, in his 


countenanced his claim: That the petitioners inſiſt that the 
ſaid Hext was not, at the time of the ſaid election, the law- 
ful mayor, nor the legal and proper returning officer for 
the borough ; but that he uſurped the ſaid office ; and that 


but was wholly void. 
The nn being read, 


Mr. PARTRIDGE ſtated, 


Tlat by the charters which regulate the . of 
the borough, the preſence of the mayor was neceſſary in 


the name of Pennington, who was choſen mayor in 1787 
not attending at the day of election in 1783, the corpora» 


officer at the cloſe of the year. An application was on that 
account 


i as —— 
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TRE Petitions ſet forth, That previous to and at the 
laſt general election of members to ſerve in parliament for / 


ſaid election Sir John Morſhead, Bart. and Roger Wilbra - 


own name and the names of certain other perſons who 


therefore the election could not be a had * him, 


the election of a ſucceſſor to his office. But a perſon of 


tion was unable to proceed, and was deſtitute of that 


/ 


"a ATPENDTx: . 


account made to the court of King's Bench, and a mar- 
damus was obtained for the election of a mayor. But as 
__ albthe perſons required by law. did not even then affemble, 
the office remained vacant till the 3d of June 1700, on 
which day only ſeventeen perſons, out of thirty-ſeven, af- 
ſembled. Several of theſe proteſted againſt the proceedings 
of the meeting; but the reſt elected Mr, Hext mayor, 


under a radical defect. A proceſs of quo warranto was 


inſtituted with all poſſible ſpeed againſt him, and is now at 
iſſue. But as he filled the office of mayor de fat, though 
not de jure, he now uncerſtood it to be the law of parlia- 


ment, though he had formerly given an opinion the other 
way, that Hext might act as returning officer, and ſhould | 


therefore declare on the part of his clients, that although 
they poſſibly might litigate the point with ſome chanee of 
ſpoceſs, they did hot intend to bring forward evidence to 


fubſtantiate the allegations of their petition, finding that 


they were miſtaken in point of law. 
Mr. BEND having finiſhed, 


5 Mr. W and Mr. 3 


Counſel for the, fitting members, ſaid, That they felt 1 


their duty ta move the committee, that the petitions be 


reported frivolous and vexatious. In ſupporting this mo- 


tion they obſerved, that there was no better teſt of the frivo- 
lity of a complaint than this, that if all the facts ſtated were 
admitted to be true, they would not warrant the concluſion 
drawn from them. But allowing that the mayor was not 
duly elected, and that Edyvean was ſenior alderman, and 
ſhould have executed the return, if they ſhould make it 


appear to the committee, which they could do, that a ma- 


jority of electors tendered their votes to Edyvean for the 
fitting members, the return could have been only wrong in 


form, and the Houſe would have ordered the proper return - 


ing officer to 2 it. Mefirs. Laroche and Sullivan had 
there · 
i 


* 
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therefore petitioned the Houſe on a ſubject which to them. 
was perfectly immaterial, and were obliged at the outſet of 
the trial to acknowledge that they could not ſupport their 
claim. As the committee were required by the act of 
parliament to report, whether the petitions did or did not 
appear to them to be frivolous or vexatious, they would be 
inclined to follow the rule adopted by the courts of law, 
which throws the burthen of proving a probable cauſe 
of litigation on the party ſuing. It is a general maxim, - 
that every man is obliged to underſtand the law. If he is 
difident on a particular ſubject, he may take the advice of 
thoſe more learned; but when he acts on that advice, he 
does ſo at his own peril. It is indeed true, that in an action 
on the caſe for a malicious proſecution, the defendant may 
give in evidence, that he proceeded on the advice of coun- 
{el, becauſe ſuch proof removes all idea of malice in himſelf; 
but in civil caſes, if a man on demurrer is found to have 
miſtaken the law, or at trial is non-ſuited for want of evi» 
dence, he always pays the coſts of his adverſary. 

On the other hand, 


Mr. Prosor and Mr. PaxTaIDGE: 


allowed, That the ſheriff was not obliged ta examine the 
title of the mayor with all the accuracy obſerved in a pro- 
cels of quo warranto, but that he had diſcharged his duty 
when he delivered the precept to the perſon who oſtenſibly 
filled the office; yet they thought it hard that petitioners _ 
ſhould be puniſhed for miſtaking the law, if they ated 
upon the previous advice of counſel, and defiſted the mo- 
ment they were convinced of their error, That advice in 
the preſent inſtance had been called for in the country, 
when the perſon giving it had not an opportunity of con- 
ſulting his books, or fully conſidering the caſe ; and it was 
not till a very late conſultation that the petitioners were 
informed of the real ſtate of the eaſe. But committees 
bought 


ought not to 8 the candour of * 
gentlemen, when it leads them to give up à cauſe which 


they are convinced cannot be ſupported on ſolid grounds; 


becauſe in that caſe they will be compelled to defend every 
queſtion, whether right or wrong, and to take the chance 


of procuring a more fivourable report by the ingenuity of 


their arguments. They truſted that the fitting members 
would reſt ſatisfied with baving obtained the victory, and 
ſecured their ſeats, and that they would not inſiſt, as they 
ſeemed to do, that to diſcontinue a ſuit in an early ſtage of 
it, was more vexatious than to proſecute it to a final deter- 


mination, 


Two opinions of e having been ſent for by the 
committee and read, 


Mr. PLumes, in reply, 


ſaid, That undoubtedly great reſpect was due to them; 
but he truſted that the committee would only feel a tempo 
rary ſorrow at the miſtake, which would not influence the 


Juſtice of their deciſion. After urging again the analogy 


which holds between the caſe of petitioners who fail in ſub- 
ſtantiating the allegations of their petitions, and thoſe who 
fail in the litigation of a civil right, and who, excepting truſ- 
tees and executors, generally pay the coſts of an unſucceſsfu} 
trial; he obſerved, that the parties here had not uſed due dili- 
gence in taking the advice they ſought ; for if the conſulta- 
tion had taken place before preſcnting the petition inſtead 
of after, the.error might have been avoided. At any rate, 
it was incumbent on the petitioners to have given notice to 
the ſitting members of their intentions to deſiſt, long before 
the meeting of the committee; which would have ſaved 
the expence that always attends the preparation for a trial. 
The intention of the 28th of Geo. II. ch. 52. was to make 
petitioners conſider well the grounds of their petitions be- 
fore they preſented them; but eſpecially to be aſſured of 


their * before they entered into a recognizance. He 
| there- 
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therefore thought it a ſingular principle that the merit of 


abandoning a groundleſs petition ſhould operate as an ex- 
cuſe for the improgtiery of preſenting it. 


On Monday the 21ſt of February 1591, the Chairmat i in- 
formed the Houſe, that the Committee had determined that 
Sir John Morſhead, Bart. and Roger Wilbraham, Eſq. were 
duly elected burgeſſes for the _— of EN in the 
county of Cornwall : | 

That the petition of Sir ace Lawchs, Bart, 4 John 
Sullivan, Eſq. and alſo the petition of the electors appeared 
to the Committee to be frivolous and vexatious ; and that 
che oppoſition of the fitting members to the ſaid petitions 
did not appear to be either Wo or vexatious. 


And the ſaid A were ordered to be entered : 
on the Journals of the Houſe (a), ö 


(a) See the Votes of this date. 


—— 
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The Committee was appointed on Wedneſday the 
_ 21ſt of A 1792, and conſiſted of the Rong - 
© Members 2 FE 


Hon. Edward James Elliot, Chain, 
Sir William Lemon, Bart. f 
„3 0 
=: - M. T. Chiſwell, Eſq. 
= Robert Mackreth, Eſq. 
1 N. B. Halhed, Eſq. 
' Charles Long, Eſq. 
Charles Small Pybus, Eſq. 
Sir John Honywood, Bart. 
Sir John St. Clair, Bart. 
| Richard Johnſog, Eſq.” 
John Harcourt, Eſq. 
Hon. Henry Hobart. 
George Graham, Eſq. Nominee of the Petitioner, 
Sir John Trevelyan, | * Nominee of ibs 
Sitting Member. | 
13 
James Fraſer, Eſq. , | 
CovunsEL, | 
Mr, Douglas. 


„„ Sitting Member, 
George Templar, Eſq. 
CovunsEL, 
Mr. Franklin. 
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HE padde * Mr. | Frafer ſet forth, That 


at the laſt election for the borough of 


Honiton, on the 18th of June 1790, the Right 
Hon. Sir George Young,. Bart. Geo. Templar, 


Eſq. and the petitioner, were candidates: That 


at the ſaid election à poll was demanded, and 


taken before Robert Gidley, portreeve of the ſaid 


borough : That many unwarrantable practices 


were made uſe of by the ſaid George Templar, 
and other perſons in his intereſt, to procure a 


colourable majority for him; and that the ſaid 
George Templar was, by his friends and agents, 
before and at the ſaid election, guilty of groſs 
bribery and corruption, as well by giving as by 
promiſing to give money and other rewards to 


the ſaid voters to vote for him: That the re- 
turning officer, during the poll, conducted him- 


ſelf with manifeſt partiality towai ds the fitting 
335 ͤ member, 


* 
Pty , 


245 CASE m. 
member, and under the undue influence and 
unconſtitutional interference of the ſaid George 
Templar; and his friends and agents did ille- 


gally admit to vote for the ſaid George Templar, | 


2 great number of perſons who had no right ta 
vote at ſuch election, and reject a great many 


legal votes which were tendered for the peti. 


tioner; and by other undue and corrupt means 
did procure. a colourable majority for the faid 


_ George Templar, whom he returned as one of 


the reprefentatives for the ſaid borough, whereas 
a majority of legal votes was given for the peti- 
tioner, who ought to have been returned as 55 
elected. 

The petition being 1 


| Mr. DoveLas 
ſaid, That he was about to make, he believed: the 


| moſt acceptable ſpeech he ever had made to a 
Committee; namely, to tell them that very little 


indeed of their valuable time would be required 


in the diſcuſſion of the preſent caſe, The evi: 


dence which Mr. Fraſer had to produce, was laid 


before him after the accurate inveſtigation of his 


friend Mr. Eſtcourt. He thought the caſe at that 


time a very proper one to be brought before a 


committee, as there was only a majority of four; 
but an act of God, which could neither be fore- 
ſeen or prevented, had ſince deprived his client of 


/ % YO PCI, 


five 
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fire of his moſf material writneſſes, and had thus, 
without his fault, taken from him the means of 
ſubſtantiating his claim. The names of theſe 
perſons he mentioned; and added, that as the 
fact would not he controverted, and timely, no- 
tice had been given to the ſittiug member; in 
order to prevent the expence of preparing his 
defence, he truſted the committee would be of 
opinion, that his client had not acted in a mas- 
ger either frivolous or RES Fre . Io. 


Me. ann 5 7 1 — 
faid, That Ws what the committee © kad kan; 
he apprehended it was unneceſſary for him to add 
any thing, except to acknowledge the death of 
the five witneſſes whoſe teſtimony he believed to 
have been material to the caſe of the petitioner. £ 
His client, Mr. Templar, was confident of ſuc- 
ceſs, had the caſe been diſcuſſed at length; but 
as at the ſame time he reflected on the mallneſf 3 
of the majority, the difficult points which might 
ariſe in diſcuſing the right of voting (a), and and 
the propriety of Mr. Fraſer's conduct towards 
him; theſe conſiderations induced him not to 
preſs the committee to report the en, * 
ſuch a uy as mae to cots, ”' ien 


. * . g 1 1 $243 T4; 


| (a) In the heb Lonkdanpeing — borough,” 
n called Potwallers. | 


K 4 5 The 


# 


| "The: a 3 ee committee 
778 ordered the court to be cleared, and having de. 
lůberated and determined that the counſel be 
called in; Mr. Eftcourt, the petitioner's ſolicitor, 
being fworn, was aſked by the members, whether 
to his knowledge Mr. Fraſer knew that theſe 
perſons were dead before the renewing of the 
- petition this year? He anſwered, that he be- 
lieyed he did not. He himſelf did not know 
of their deaths till after the renewal of the pe- 
tition; for Mr, Fraſer having left the kingdom 
before the meeting of parliament, and not re- 
turning till lately, it was only upon his arrival 
that a full inveſtigation of the caſe took place; 
when upon diſcoyering the death of five material 
witneſſes, and perceiving that other circum- 
ſtances of the caſe were untoward, he adviſed his 
client not to proſecute the petition, but to give 
Mr. Templar immediate notice of his intentions. 
Hle mentioned the names of the witneſſes, and 
the perſons whoſe votes they were to impeach. 
Being aſked whether he thought that the death 
af thoſe five perſons would, in itſelf, have been 
ſufficient ground for adviſing Mr. Fraſer to 
abandon his petition? He ſaid he thought it 
would, but that the other circumſtances, which 
\ aroſe out of the caſe, alſo ene on his ſp 906 
to give him-thas advice, cnc ads l 
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On Thurſday the 22d of March, the Chair. | 
man reported to the Houſe that the 22 — 
had determined, 

That George Tem plar, Eſq. was ibs elected 
a burgeſs to ſerve in this preſent parliament for 


Devon: 
That the petition of James Fraſer, Eſq. did 
not appear to the committee to be frivolous : 
That the petition of the ſaid James Fraſer did 
not appear to the committee to be yexatious: 
and, : 
That the oppoſition of the did PRO. 
Templar, Eſq. did not appear to the ſaid ſelect 
committee to be frivolous or vexatious. 


And the ſaid determinations were ordered to 
be entered in the Journals of the Houſe. 


the borough of 1 in the vouney of 5 
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The e met on Wedneſday the 14th day 
of March, 1792, and was 9 of the blend 


Members: 


Sir John/Call, Bart, Chairman, 


Ralph Milbanke, Eſq. 


Sir George Cornewall, Bart. 
Alan Gardner, Eſq. 


Hon. Wm. Grimeſtone, 

Sir John Woodhouſe, Bart. 

Lord Advocate of Scotland, 

Iſaac Hawkins Browne, Eſq. ' 

Mark Pringle, Eſq. 

John Bond, Eſq. 

Earl Ludlow, 

Philip Ragleigh, Eſq. 

George White Thomas, Eſq. 
Right Hon. C. J. F ox, Nominee of the 4b 
pellants, 

Hon. Lieut, Col. H. Phipps, Nominee of the Dt- 
fendants, 


Petitioners, 


> Ha Martin Lloyd, Eſq. and others, to oppoſe 
the Right of EleQtion, reported to the Houſe on 
the W W 


Couxskrl, | 
Mr. Grabam, Mr. Douglas, Mr. Milles. 


2. Several Perſons Ele&ors of the Borough of 


Steyning, to defend the ſaid Right ſo reported. 


CouNnsEL, 


Mr, Partridge, Mr, Nath. Bond, 
es THE 
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O * Weddday d the iſt of February 17925 ; 
petitions were preſented from James Whit- 
bread, Eſq. and from certain electors in his be- 
half, complaining that James Martin Lloyd, 
Eſq. had been returned as duly ele&ed for the 
borough of Steyning, on the 24th day of March, 
1791, whereas the petitioner, Mr. Whitbread, 
was duly elected, and ought to have been re- 
turned ; Which being read, it was ordered, 
That the ſaid petitions ſhould be taken into con- 
fideration upon Tueſday the 13th day of March, 
at three of the clock in the afternoon (a). 

On the ſame day, a petition of James Martin 
Lloyd, Eſq. and others, was read, ſetting forth, 
That by a late reſolution. of a Select Com- 
mittee of the Houſe, wppointed- to by the me- 


f "0 See the 2d Steyn, Caſe. 
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254 CASE IV. 
"Fits of the petition of Sir John Honyuood, 
Bart. and John Curtis, Efq. complaining of an 
undue election for the borough of Steyning, in 
dhe county of Suſſex, and which on the 5th 
day of March laſt was by them reported to the 

Houſe, the right of election of members to 
ſerve in parliament for the faid borough, is 
declared to be in the © inhabitants of ancient 
4 houſes, and houſes built on the ſcites of an- 


&« cient houſes within the borough of Steyning, 


being houſeholders paying ſcot and lot, and 
& not receiving alms,” But that the petitioners 
were not ſatisfied with the ſaid reſolution, and 
were defirous of being admitted parties to op- 


poſe the aid right of election, and to have the 
benefit of the ſtatute in that caſe made and pro- 


vided ; upon which it was ordered, That the faid 
petition ſhould be taken into conſideratiou upon 


Monday the 12th day of March next, at che 


uſual hour. 

On Wedneſday the 8th day of February, a 
| petition of ſeveral perſons whoſe names were 
thereunto ſubſcribed, electors of the borough of 
Steyning, in the county of Suſſex, was delivered 
in at the table and read, ſetting forth, as in the 


laſt, the deciſion and report of the Select Com- 


mittee in 1791: And alſo, that James Martin 


Lloyd, Eſq. and certain other perſons, on the 
firſt 
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ſult day of the inſtant February, preſented! their 


petition to the Houſe, ſtating, That the peti- 


tioners were not ſatisfied with the ſaid reſalutionm 


but were deſirous to be admitted to oppoſe the 
faid right of election ſo reported, and to have 
the benefit of the ſtatute in that behalf inade 
- ad provided: That the petitioners humbly in- 
ſiſt, That the right of election declared by the 
ſaid Select Committee, is the ancient and true 
tight of election for the ſaid borough of Steyn- 
ing, and therefore pray that they may be ad- 
mitted as parties to defend ſuch right of elec- 
tion ſo reported to the Houſe as aforeſaid, and 
chat they may have ſuch further and other relief 
as to the Houſe ſhall ſeem meet. It was there- 
upon ordered, That the ſaid petition be taken 
into conſideration upon Monday the 12th day of 
March next, at the ſame time that the petition 
of James Martin Lloyd, Eſq. and others, is or- 
dered to be taken into conſideration. 

On Wedneſday the 5th of March, the orders 
of the 1ſt and $th of February, relative to the 
petitions reſpecting the right of election, were 
diſcharged; and the faid petitions were ordered 
to be taken into conſide ration on the Tueſday 
following. ate e e | 

At the ſame time the order of the iſt of 
February, for taking into conſideration on Tueſ- 


# 


day. 


: 
: 
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I 8 tay the 13th of March, the petition of ſanies 
Whitbread, Eſq. and that of the electors, com: 


plaining of an undue election and return, was 


alſo diſcharged, and it was ordered that the fad 


petitions be taken into conſideration: u e Tuek 


day the 27th day of March.. 


On the 26th of March, the day was altered 


to the 3d of April, and on the 2d of April the 


Committee on the queſtion of right being ſtill 
fitting, and the Eaſter-holidays about to com- 


mence, it was ordered, That the laſt- mentioned 


petitions be taken into conſideration on the 1 th 
of April, which day was on the 4th of April 
changed to the 19th; on which day an adjourn- 
ment of the Houſe took place, and the Com- 


mittee was appointed on the following day (a). 


The Committee appointed to try the queſtion. 


of the right of election having met, and the pe- 


titions relative to it being read, and alſo the 
28 Geo. III. ch. 52. $ 25—32 : The Chairman 
informed the Counſel, That the Committee 
required the Counſel for the ſeveral patties to 
deliver in ſtatements of the right of election for 
which they reſpectively contend z”. whereupon 
Mr. Graham, on the part of the ' petitioners 


e, ae 4 in the en a. | 


. 9 


(s) 0 — year. « That 


STEYNING. . 
te That the fight of Election of meinbers to ſerve {2 
« in parliament for the borough of Steyning, 
« jn the county of Suſſex, is in the conſtable 
« and houſeholders inhabitants within the faid 
„ borough, paying ſcot and lot, and not receiv- 
ing alms;“ and Mr. Partridge, on the part of 
the petitioners defendants, ſtated the right to be 
« jh the inhabitants of ancient houſes, and of 
« houſes built on the ſcites of ancient houſes, 
* within the borough of Steyning, being houſes _ 
“ holders paying {cot and lot, and not ann = 
« Ams. 5 

Theſe ſtarements kaviig been read, 


Mr. Granan 


Sud, That the petition he had the honour to * 
port was of the nature of an application for a new 
trial, which the legiſlature by a late act of par- 
liament had authorized, wiſely foteſeeing that 
this tribunal, with the beſt intentions might err, 
both as to the admiſſibility of evidence, and the 
application of the law to particular facts. In 

the courts at Weſtminſter ſuch applications are 
very frequently made; and it often happens that 
Judges of the greateſt experience and talents, 
have their decifions ſet aſide upon a more ac- 
curate inveſtigation of the eaſe. The ground 
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upon which he had to impeach the deciſion of 
the former Committee, was, that their verdict, 
if he might ſo call it, was againſt evidence; 
and as the cauſe therefore would take the ſame 
turn now which it did before, except that ſome 
farther traditional evidence would be given, all 
he had to do was to inſiſt on the ſame points. 
which had been formerly urged. He then ſtated, 
That Steyning was a borough by preſcription, 
without any determination of the, Houſe of Com- 
mons on the right of election, which was there- 
fore to be collected from immemorial uſage: 
That uſage he ſhould be able to aſcertain, both 
by written and traditionary evidence. Of the 
firſt kind were the Journals of the Houſe of 
Commons, containing the hiſtory of controverted 
elections, where the right muſt have been de- 
ſcribed and aſcertained, in order to decide the 
title to the ſeats. The language of the returns, and 
the polls taken at the different elections, would 
alſo throw light upon the ſubjeA : And though 
the latter loſe their force of teitimony when the 
identity of the voters, or the capacity in which 
they voted, cannot be aſcertained, it happened 
luckily for his friends that they were in poſſeſſion 
of a moſt authentic poll, of ſufficient antiquity to 
fix the true conſtitution of the borough; yet not 
ſo ancient as to labour under the diſadvantage 
he had mentioned. This poll would demonſtrate 


to 
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to the Committee, that the right was not then 
confined to 101 houſes, as the defendants con- 
tend. The records of the borough will alſo 
| prove, that from time to time. new houſes have 
been erected within the borough, the inhabitants 
of which will be proved to have voted and exe- 
cuted various returns. On the other head of 
evidence, he ſhould bring forward the declara- 
tions of old people concerning the right, handed 
down from father to ſon. But this ſpecies of 
evidence he thought was of a leſs ſatisfactory na- 
ture, becauſe it was difficult to ſay what mo- 
tives perſons might have had many years ago to 
repreſent the right of election in this or that 
particular manner; and a ſtill greater degree of 
uncertainty attached on modern declarations of 
the right, which generally take their origin from 
the intereſted views of ſome party by whom they 
are induſtriouſly propagated, He therefore 
thought the Journals, the polls, the returns, 
and records of the borough, would furniſh the 
moſt concluſive evidence. They eftabliſh the 
claim of the inhabitants at large, more clearly the 
farther back they are examined; and the Com- 
mittee having once aſcertained the right in a re- 
mote period, will not liſten to evidence, the 
tendency of which ſhall be to modify or change 
it. Mr. Graham then detailed the evidence he 
had to adduce in fayour of the extended right 
S 2 of 
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of repteſentation, accompanying his ſtatetnent 
with obſervations on the tendency and effe& of 
the particular parts of it; but as he afterwards, in 
the abſence of Mr. Douglas, ſummed up the 
whole, and repeated and enforced his obſerva- 
tions, I have deferred giving- them till the ſum- 


| wing UP. 
Ev: DENCE, 


The counſel. for the petitioners appellants, 
produced in the courſe of the caſe, ſeveral office- 
copies of ancient writs, and returns from the 
Tower; the earlieſt of which (26 Edw. I.) was a 
teturn to the parliament thenholden at York, of 
two. members for Steyning- Bramber. From the 
2d of Edw. III. to the 10 Edw III. the returns 
were for Bramber and Steyning, excepting the 
6 Edw. III. when there was a writ and return 
for Bramber ſeparate: 14, Edw. III. for Steyning 
ſeparate: 15 Edw. III. to 42 Edw. III. for 
Bramber and Steyning : 6 and 7 Rich. II. for 
Steyning ſeparate ; 38 Hen. VI. and 12 Edu. IV. 
for Bramber ſeparate. 
Fony returns were alſo e fram. the 
petty Bag-Office in the Court of Chancery. In 
the 12th and 13th of Char, II. (the earlięſt pro- 
duced from that quarter) the indentures were 
between the ſheriff, of the one part, and the con- 
ſtable and many others, burgelles and commons, 

of 
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ol the other part, witneffing that the aid conſta- 
ble, burgeſſes, and commons, had elected, cc. 
In the 3ſt and 32d of Char, IT. the burgefles, 
inhabitants, and eommonalty elect; alſo in the 
1 Jac. II. In 1688, the certificate of the con- 
ſtable, in conſequence of the letter of the Prince 
of Orange, ſtated generally, That the borough 
had elected Sir John Fagg, Bart. and Sir James 
Merton, Knight; but in the 10 Will. III. the 
indenture of return was between the ſheriff and 
the conſtable, and many others, inhabitants and 
burghers. The others ſtated the electors to be 
either inhabitants or eee or Narben and 
inhabitants. 
Theſe having been inſpected, the Jourhals 
were next referred to. 
In 1701, Sir Rowland Gwynne reported from 
the Committee of Privileges and Elections, 


jn the inhabitants paying fcot and lot, and 
* not receiving alms ; and, that 1 en the whole 
“ there was 

« Far Sir Aber Vs 33 
For the petitioner (Charles Gore. 
ing, Efq.) 5 F< 2 
There were mutual charges of bribery ; and ; | 
the 1 was declared void (a). 


(a) Jour. vol. zilh p-. 481. | 
S3 F 


„That the right of election was agreed to be — 
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In 1710, Mr, Freeman reported,“ That the 
right of election was agreed to be in the con. 
„ ſtables and houſeholders, inhabitants within 
te the borough paying ſcot and lot, and not re- 
c ceiving alms.“ 
That the poll was thus ; 
5 for the fitting member , Wallis, 
Ela.) 
20 for the petitioner (James St. Amand, 
Eſq.) 
Bribery was proved on both gdes and the 
election was declared void; and that no new writ 
ſhould iſſue that ſeſſion (a). 

In 1712, Mr. Freeman reported, © Upon the 

5 petition of Wm. Wallis, Eſq. complaining. 
* of an undue election and return of Rich, 
& Lord Bellew, of the kingdom of Ireland, ta 
* ſerve for the borough of Steyning, in the 
4 county of Suflex.” 
That the right of cen was not con- 
« troyerted. _ 
The poll was thus: 
53 for the ſicting member; 
26 for the petitioner. 

The conteſt again turned upon bribery: the 
Committee reſolved, That the ſitting member 
was duly elected: but the Houſe diſagreed wit 
the Committee, and the election was again de- 
clared void. It was alſo ordered that no new 


/ (a) Journ. vol. xvi. p. 506, N 
| £7 : writ 
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writ ſhould: ifſue during that ſeſſion of Pall. 5 


ment (a). 
In 1717, Mr. Hampden, upon the petition of | 
Wm. Wallis, Eſq. againſt the return of Robert 
Leeves, Eſq. reported,“ That the por was, fro 
For the ſitting member 62 | 
For the petitioner — — 39 

But it being proved, that thirty-four of the 
ſitting member's votes had received bribes, and 
no one appearing” to defend his r N the 
petitioner was ſeated in his place. (5) 

Theſe entries concerning Steyning, were fol- 
lowed by two relating to the neighbouring 
borough of Bramber in the years 1703 and 
1715. By theſe it appeared, that it was agreed 
that Bramber was a borough by preſcription, and 
that the right of election is in perſons inhabiting 
in ancient houſes, or in houſes built on ancient 
foundations, paying ſcot and lot. (c) | 

John Shaft ſaid, That he was well acquainted 
with Mr. Richard Penfold of Steyning, having 
married his daughter : That Penfold had been 
employed for many years before his death, by the 


Honywood family, as agent for the borough; and 


that he had had ſeveral converſations with him 
on the ſubject of voting: That he had told him 
that the uſual mode of voting was in the inha- 
bitants living in the borough-houſes, and pay- 
ing ſcot and lot; but that if an oppoſition ever 
(a; Journ. vol. xvii. p. 213. (3) Journ. vol, xvili Þ. 535. 


(e) Journ. vol. xiv, p. 286. vol. xviii. p. 155+ 
S 4 1 
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W in the borough, and the matter was 
brought before a Committee of the Houſe of 
Commons, it might turn out to be a ſcot and 
lot borough. This opinion, the witneſs faid 
was expreſſed when Mr. Medwin bought the 
Chequer Orchard; and Mr. Penfold ſaid he 
thought Sir John Houywood extremely in he 
wrong to let ſuch purchaſes eſcape him, as ata 
future time it might occaſion an oppoſition. No 
| houſes were then built on the orchard. Being 
aſked in croſs- examination, Whether Mr. Pen- 
fold had explained what he meant by borough- 
bouſes ? he anſwered, That they were certain 
houſes in the town that voted ; and that there 
were many other houſes, where it was not uſual 
for the occupiers to vote. 

Charles Groome, who, lives at Aa os alſo 
ſaid, he was well acquainted with Mr. Richard 
Penfold (who was a ſurgeon) and being about 
to purchaſe in 1780 a houſe in Steyning, had a 
converſation with him about the right of voting 
Mr. Penfold then ſaid, That in conſequence of 
a threatened oppoſition. to, the intereſt of Sir 
John Honywood, it was the intention of the 
Honywood family to have a ſurvey of the 
borough taken, and to apply in the then next 
ſelfion of parliament to get the right reſtrained 
to the 101 or 2 voters; for that they did not 
think themſelves ſafe whilſt the right ſtood re- 
corded as it did, on the Journals, importing it 


[0 
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to be in the inhabitants- paying ſcot and lot. - 
The witneſs added, That he clearly under- 
ſtood Mr. Penfold to mean that the right | 
was in the inhabitants paying ſcot and lot; 
and faid that his father, whole family had been 
reſident in Steyning more than two centuries, in 
anſwer to an obſervation, that it was ſtrange that 
ſome houſes ſhould have a-right to vote while 


they all had an equal right. The witneſs ac- 
knowledged that he had voted for Mr, Lloyd, 
and was not on friendly terms with Sir John 
Honywood. 

John Tilly, who lived at 38 declared, 
That he had heard the Rev. Mr. Hopper, who 
had been Vicar of Steyning near forty years, ex- 
_ preſs the fame opinion. The-witnefs had ſerved 
the office of conſtable twice: that officer is 


/// // do FD 


leet of the borough, in the following mannes: 
The headborough, who is under the conſtable, 
returns to the ſteward a liſt of perſons liable to- 
ſerve on the jury of the borough court-leer, and 
uſually marks the word jury oppoſite the names 
of thoſe who are to ſerve : this jury, ſummoned 
by the headborough, nominates.a perſon to ſerve. 
as conſtable for the enſuing year; and the con- 
ſtable of the year names another, one of whom 
the ſteward W About Michaelmas alſo, 
a court- 
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others had not, had given it as his opinion that 


choſen annually, at Michaelmas, at the court 


rn 


court: let is holden for the hundred of Steynings 
The houſes within that juriſdiction are uſually 
called hundred-houſes, to diſtinguiſh them from 


was croſs- examined, to point out in the liſt he 


borough court-leet; and could only name Ban- 


that a borough-houſe paid a quit- rent to the 


and King's Barns; and ſome were in the tithing 


— — — — ͥꝙ w ͤ— — 
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Which contains about half an acre, and which 


the houſes within the borough. The witnek 


had made in 1785, the name of any perſon in- 
habiting one of theſe hundred-houſes who had 
been ſummoned by him, as headborough, to the 


niſter, who lived in the tan- yard. But in 1789, 
ſeven or eight inhabitants of hundred-houſe 
which exiſted in 1785, were warned. He was 
alſo much preſſed as to the meaning of a borough- 
houſe ; but perſiſted in ſaying, that all the diſ- 
tinction he knew of between a borough-houſe in 
the town of Steyning and another houſe, was, 


Lord of the borough ; whereas there were other 
houſes in the town, ſome of which belonged to 
Bramber, others held of the manors of Charlton 


of Bidlington. Moſt of the new houſes within off 
the borough have been built within ten years. 
In a re-examination he ſaid, That there were WW {ur 
pieces of land which, in his opinion, were indif- did 
putably within the borough, although no houſes 
ſtood on them. He initanced Chantry-Green, 


he faid had always been reputed to be wal 
Ke . within 


ther 
d to 
ton 
hing 
ithin 
7ears. 
were 
indiſ- 
cules 
irrten, 
yhich 
waſte 


within 
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within the borough. He alſo apprehended that 
the gardens belonging to the houſes within the 
borough (moſt of which have gardens) are. 
within the borough 3 but did not recolle& the 
name of any perſon | now dead who had uy 
him ſo, 

Edward Young, jun. faid * bad te a poll 
of 1734, in an old bureau of his father's while 
the firſt Steyning Committee was ſitting, It was 
delivered -by the witneſs to the clerk of that 
Committee; and by him to Mr. Marſhal, agent 
for the petitioners appellants, who produced it 
in the ſame ſtate he had received it, : 

Edward Young, ſen, (father to the laſt witneſs) 
ſaid, That his father ſerved the office of con- 
ſtable in the year 1734 (Which was proved alſo 
by the minutes of the court-leet, and the original 
return of that date) and that the ſignature to the 
poll,“ Edward Young, Conſtable,” was his fa- 
ther's hand-writing : The relt of the poll was in 
a different hand. This witneſs had ſerved the 
office of conſtable, and perſiſted in declaring, 
that all the inhabitants within the borough were 
lummoned to the borough court-leet z but he 
did not pretend to know the limits of the borough, 
ndacknowledged that he had never known the 
inhabitant of a hundred-houſe ſerve conſtable for 
the borough of Steyning. 'Being aſked what 
be meant when he ſaid a * ? his an- 

ſwer 


6 
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{wer was, Houſes within the borough Paying to 
church and poor. 

Edward Hards ſaid he had An that the 
number of houſes in Steyning in 1734, exclud. 
ing the Bramber-houſes, was about 1 30; but he 
did not know whether thoſe who had told him 
ſo included the Charlton and Bidlington-houſes, 
or not. His evidence was in favour of the ex- 
tended right; and he ſaid, that the Chequer 
and King's Arms gave votes in 1734. But it 
was ſaid by Mr. Charles Brown, that he had 
given him a very different account. 

It was proved that Nicholas Plat joined in 
executing a return in 1747; and the Rev. David 
Fenkins, who knew him intimately, ſaid, that 
Plaw and others, in the intereſt of the Gorings, 
uſed to go to Steyning a ſhort time before an 
election, and boil their pots in the ſtreet, to make 
themſelves conſpicuous as inhabitants. He un- 
derſtood from Plaw, that the right of voting 
was in © inhabitants at large, paying ſcot and 
% lot.“ 

FohugGroom WO VEE a taxation for the relief 
of the poor, made by the churchwardens and 
overſeers of the pariſh of Steyning in 1609, and 
an aſſeſſment for the ſame purpoſe in 3730 
figned amongſt others by Thomas Groome, fa- 
ther of the witneſs, amongſt whoſe papers it 
was found. The firſt rate contained fixty- 
three 
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three names ; the ſecond Mr. Marſhall inſpected, 
and declared that 132 houſes within the town of 
Steyning were there rated, including the fifteen 
Bramber-houſes and about ſeven or eight which 


belong to the manor of Charlton. Amongſt 


the 132 are fix or ſeven women. There are 


beſides twenty-four - land- occupiers, making in 


all 156. 


1791, ſaid he had had a converſation with Mr. 


Brown, ſteward of the borough, twenty years: 
ago, relative to the Chequer Inn, which was in 
two tenements. Brown ſaid, That the houſe, - 
ſanding interwoven with the other houſes, had 
never voted, but that it had as good a right to 
vote as any other. He recollected the leather- 
ſealer and the aleconners, who are officers of the 


borough, exerciſing them office at the 1 
and Tan- yard. 


Jobn Wheeler, aged eighty- two, who had PEN 
forty years pariſh-clerk of Steyning, had heard his 


father often ſay, *© That all the houſes built upon 
borough-ground had a right of voting, and that 


thoſe w ho paid quit-rent to the Duke of Nor- 


folk, paid to church and poor, and had no re- 


lef from the pariſh, were deemed good votes; 
and denied that his father had ever mentioned 
o him that ancient houſes, or houſes built upon 
ancient — gave the right. He men- 

tioned 


James Hope, who was the returning-olfices | in 


* 
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tioned three borough· houſes which in 1954 were 
inhabited Ly women of the names of Bennet, 
Stone, and Henſon; and ſaid that James Mar: 
tin's houſe was formerly a ſtable, and that his 
father had regretted he had not bought it, as it 
would have been a good vote. He ſaid there 
were 105 or 6 borough houſes in 1734. | The 
| borough and hundred. houſes lie intermixed in 
the town. 

' Richa'd Sharpe, aged deen confirmed 
the laſt witneſſes, as to Mrs. Stone and Mrs, 
Henſon inhabiting in 1724 two houſes within 
the borough ; and mentioned another woman to 
have been in the ſame fituation, of the name of 

Whiting. He alſo remembered Martin's houſe 
_ a ſtable, and faid it was built up before 1734, 
and carried a vote then. Being aſked, If a 


houſe was built on a garden belonging to be 
A borough-houſe, what it would be called? He the 
anſwered, 4 A borough-houſe. Some impu- Int, 


tation was thrown on this witneſs, as having ina mul 
converſation given a different account VA the 
right of voting. 

Moſes Michel, aged ninery-one, ſaid there was AY bare 
a diſpute between old people, whoſe names he 
mentioned: ſome inſiſted that a houſe built on uhic 
a garden of a borough-houſe, was a borough- and 
houſe; and others required that it ſhould be % 


an old foundation. He had lived for fifty-thres 
yea! 
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years one mile out of Steyning, and was not very 
pointed in his evidence. f 
Mr. Medwin, ſteward of the how ſy” 


manor of Steyning, produced certain papers 


which he had relative to proceedings at the 
court-baron and court-leet of the borough : 
they conſiſted of a book containing entries of 
proceedings at courts- baron and courts-leet, 
from 1675 to 1723, and of a paper contain- 
ing entries of proceedings at the fame court 
in 1726, 28, and 30. The papers compo- 
ſing the book were given him by Mr. Pen- 
fold, the late ſteward in 1786; the other paper 
was ſince found by him at Arundel Caſtle. The 
book alſo contained entries of the proceedings at 
the courts-leet, which were uſually holden. on 
the ſame day with the courts-baron : theſe 
begin in 1712 andendin 1723. The entries of 
the courts- leet from 1734 to 1786, were copied 
into the book by his clerks, from the original 
minutes of thoſe courts which he had received 
from the relations of the late ſteward, and which 
he produced. He did not know that any court- 
baron had been held fince 1730. He alſo pro- 
duced a number of rentals for the borough, 
which he had received from the late ſteward ; 
and two original court-rolls of the hundred of 
Steyning in the 29 Hen. VIII. and 30 Eliz. 
To prove that the borough extended beyond 
| the 
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the houſes, the counſel for the opponents tead 


from the court-book, 1675 to 1723, preſent- 
ments at a view of Frankpledge, holden the 19th 


of October, 1722 and 1723, that the King's © 


high-road within the borough (a), leading from 
the premiſes of Henry Wood to the thooting- 
field, was out of repair, whereupon a day is given 

to the furveyors of high-roads of the pariſh of 
Steyning to repair the fame under a penalty: 
Alfo of the latter date a preſentment hat a foot- 
way to the end of the bridge in the Fairctoſts 


was out of repair, and that Robert Leeves, the 
tenant, is to repair the ſame, on or befote : a cer- 


tain day. 

Mr. Marſhal ſaid that theſe roads exiſt at this 
day. f 
The following reſentients were read, to ſhey 
that there was land within the borough : 

1. From the court-book 1675 to 1723, a pre- 


ſentment at a court-baron 28th September 1699, 


that Mary Wilder, widow, who held freely of 
this borough to her and her heirs, by fealty, ſuit 
of- court, relief; and the yearly rent of 146. 


and for danger-nioney 12d. a meſſuage, barn, 


and croft of land called Britton's (5), lately died, 
ſeiſed thereof, &c. and that Thomas Turnet 
was next heir to the premiſes, and had alienated 


© (a) Latin infra Burgum.“ 


(3) About an acre. * 
we | them 
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them to John Mordant.” Rental 1732 to 37; 
John Mordant, a meſſuage, barn, and croft, 
called Brittons, on the north of - Steyning, 


1s. 2d.“ Similar entry in the rental 1758; 
rental 1790, for a meſſuage and garden called 
Brittons; proprietor Sir John Hon wood: 
tenant, William Langford ; rent, 18. 2d. 

2. At the laſt-mentioned. court, a preſent- 
ment that Henry Stalman held as above, by the 
rent of 7d, © two crofts of a land-part of a 


_ burgage;” afterwards May's and then Mayer's. 
Mr. Marſhall ſaid he apprehended they were late 


Brown's. Rental 1732 to 37, Mr. John 
Brown, two crofts of land four acres, late Stall- 
man's, 9d.” Similar preſentment in 1758. 


Rental 1790, two crofts of land late Brown's, 


proprietor, Sir John Ingram; tenant, himſelf; 
rent 7d. | | 

3. Preſentment at a court-baron, 19th Oct. 
1722, chat Jane Elſon, widow, who held of this 
borough, &c. two crofts of land, by eſtimation, 


two acres, on the north part of Steyning, rent 


18. 2d. one acre next adjoining by the rent of 
5d. half an acre adjoining, 3d. one rood next 

the houſe 6d. one croft of meadow, late Auſten's, 
rent 5d. Another parcel of land upon the north 
of Steyning, rent 7d. and two crofts of land, 

commonly called the George Inn, rent 18. 4d. 
lince the laſt court alienated and' fold to 
s - Eo - 3 Tar, 


and for danger money for each 12d. In the 


for the above; by that of 1758, Mr. Holmes; 


and faid, That there were eight or nine houſes 
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Futte, ſpinſter, and] William Tutte, her brother, 


. whereupon there happened to the Lord for re- 
liefs, 1s. 2d.—5d.—3d.—6d.—7d. and 134, 


rentals 1732 to 37, and 1758 Mr. Borman was 
charged with the quit-rents of the greateſt part 
of this * 125 in 1990 Sir John Hony- 
_ | 

OP RAND at a court-baron, ryth Od. 
1 2 That Thomas Dennet held as above, two 
crofts of land, called the Faircrofts, by the rent 
gd. and alſo < a certain parcel of land in the 
Faircrofts by the yearly rent of rod.“ By the 
- rental 1703 to 37, Mrs. Dennet is charged 


and by that of 1790, Sir John Honywood as 
follows; For two crofts, called the Faircrofts, 
proprietor Sir John Honywood; tenant, Mr. 
Richard Penfold; rent gd. —— for a parcel 
of land lying in the Faircroft; proprietor, Sir 
John Hony wood; tenant, Mr. Richard Penfold; 
rent od“. be 

Mr. Marſhall, ſteward of the manor of Charl WI 
ton, produced the court-book of the manor, ft 


in Steyning that pay a quit- rent to that manor, 
which is very extenſive as to lands. He men- _ 
tioned the George, the Chequer, and King's Gil 
Arms, now Soane's, as of the number, and ſe- 

| veral lage 


\ 


* 


veral others which are in the center of the town. 
The tithing of Charlton is in the hundred of 
Steyning, as is . of the manor of ou 
Barns. ' 

As much evidence was ih 27 the peti- 
tioners appellants to prove that the houſes mark - 


been newly erected or ſplit, and that the occu- 
piers of them had voted from time to time, 


reſpondents ; I have collected the ts on 
that head into one n of view. 


- & 3 
Laundy's and Michels 


in the ſecond houſe from Dog-lane. His grand- 


a houſe built on the ſame ſcite. Deeds were 
produced which in 1671 and 3, convey to Gil- 


with a garden or orchard thereunto adjoining, 
ſtuate in Steyning, near unto the Singwells, 
on the ſouth fide of the High- ſtreet. - But 
James Harding appeared to have a qualified in- 
tereſt in the premiſes, for in 1678 he grants to 
Gilbert Dennett all that his right, title, intereſt, 

&. in * all that late built meſſuage or cot- 
age, with the appurtenances adjoining, near to 

Ta | Sing- 
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ed in the map, with figures from J. to XII. had 


which was of courſe denied by the petitioners 


Were ſaid to be newly erected houſes. Ed- 
ward Young ſenior, | ſaid, That his ſon lives 


father, who took the poll in 1734, lived in | 


bert Dennett * a meſſuage burgage or tenement, 
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Singwells.” In 1692, Gilbert Dennett con» 
veys to Elizabeth Dennett and her heirs, in con- 
ſideration of C. 114 all thoſe !2wo burgage- 
meſſuages or tenements, being formerly but one.“ 
In 17co, theſe premiſes by meſne conveyances 

came to Thomas Dennett, who by a preſentment 
- at a court-baron, 1oth Oct. 1705, appeared 
to have alienated to William Wallis and his 
heirs (a), ſomething which he held by the rent 
of 2d. on which account there happened to the 
Lord for a relief 2d. and danger- money 12d. 

In 1723, William Dennett conveys to Edward 
Young “ all that meſſuage, tenement, or bur- 
gage, with the barn, orchard, and garden, there. 
unto belonging, ſituate near certain Wells called 
Singwells, in Steyning, on the fouth ſide of the 
High ſtreet, there leading to Bramber, in the 
occupation of the ſaid Edward Young ;” and by) 
a preſentment at a court-baron, held 17th Oct. 
1728, it appeared that Edward Young held 
freely, &c. one meſſuage lately erected, now in 
the occupation of Thomas Laundy, at the yearly 
rent of 2d. Before this entry was read, Edward 
Young ſenior, ſaid, That he had heard that his 
father built a ſmall houſe at the end of his own, 
which Thomas Laundy occupied, and after hin 
one Cooper. From this it was argued, that 
two houſes had been newly erected on Gilbert 
Dennett's premiſes, which had carried yotes: 


(a) The entry was imperfect. A 
I 


* 


Wallis in 1700, which now belongs to Sir John 
Honywood, and was allowed to be an old 
borough-houſe, and the occupiers of which had 
all along voted. ' Thomas Laundy ſigned a return 
in 1727, and his name was on the poll of 1734, 
without a quere, though a witneſs of the name of 
Peckham ſaid he had heard he was objected to 
by che borough-men, on account of living in 
the alehovſe nexr to Young”: s, but was not 
preſent. at the time. Fan was alſa head- 


1736, 38, and 47. Peckham ſaid he built 


Edward Young ſenior, ſaid he had heard, that 


pied before his time, by Philip Langford, Simon 
Smith, William Scutt, and Francis Butcher. 


in 1734. Smith was on the jury in 1737 and 
1741, and an aleconner in 1738. William 


on the jury in 1770; and in the liſt of ſuitors 
0 the borough court-leet in 1780. 
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1ſt. Laundy's; and, 2d. Michels, alienated to 


borough in 1734, and was ſworn on the jury in 


— 0 — 
De * : 


| Laundy's houſe in 1726, and that there was no 
old foundation there. As to Michels houſe, 


the ground on which it ſtands, which is ſeparated 
by a gutter from his ſon's, had been fold off 


from the premiſes which his father purchaſed. 
Michel's houſe was proved to have been occu- 


Langford executed a return in 1727, and voted 


Scutt ſigned a return in 1754 and 1761. Butcher 
was on the Jury and a leather-ſealer in 1765 ; 


T5 The 
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Ihe following entries from the rentals were 
read relative to this houſe: Rental 1732 to 1737, 
a meſſuage in Singwell-ſtreet; proprietor, Duke 
of Chandos; rent 2d; tenant, Philip Langford, 
Rentals from 1757 to 1762, The heirs of the 
late Sir Robert Fagg, proprietors ——, a meſ. 
fuage in Singwell-ſtreet, rent 2d. tenant William 
Scutt. Rental 1763 to 1765, Sir John Hony- 
wood proprietor of a meſſuage in Singwell, 
rent 24. tenant William Scutt. | 
On the other hand, the counſel for the de- 
fendants denied that Michel's houſe. was derived 
from Dennett; and read a deed conveying in 
1 721, a meſſuage or tenement, land, ground, 
and other appurtenances, from #illiam Wallis | 
to the Duke of Chandos, from whom the pre- 
miſes ultimately came to Sir John Honywood, 
This deed recited, that the premiſes were lately 
in the occupation of John Dennett ; but that 
they had been conveyed to Mr. Wallis in 1704, 
by Fohn Groom. The deed did not deſcribe 
the fituation of the houſe ; but a witneſs of the 
name of. Peckham ſaid, that he remembered 
Michel's houſe occupied ſome time ago by one 
Dennett ; and ſeveral witneſſes ſaig, that Scutt, 
who voted for this houſe in 1754, lived in an 
old borough-houſe. To this the counſel for the 
opponents anſwered, that the ſingle circumſtance 


of a perſon of 'the name of Dennett living there 
ſo 
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fo long ago, was not enough to identify the 
houſe to be that conveyed to Wallis, as there 
might be ſeveral of that name. They ſaid the 
Committee would expect more deeds to clear up 
the point; which however were not produced, 
and relied upon the evidence of Eaſton, that 
Michel's houſe was che only one Sir John Hony- 
wood had in Singwell”at the time of the laſt 
election, and the ſimilarity of the rent paid by 
the Duke of Chandos, viz. 2d. to that paid by 
Mr. Wallis for his purchaſe in 1900, whoſe pro- 
perty was traced by the rentals to Sir John 
Honywood. As to the declarations of the wit- 
neſles that Scutt's was reputed an old borough- 


| houſe, they anſwered, that they only ſhewed their 


apprehenſion of what conſtituted an old borough- 
houſe; and accounted for the miſtaken tradition 
of the right, 


II. 
Preſeot's (now) Marſhall's | 
Was ſaid to be newly built. John Wheeler, aged 


eighty-two, faid, That in 1734, the Rev. Mr. 
Preſcot occupied the houſe which Mr. Marſhall 


now poſſeſſes: Preſcot had no other houſe, and 


his name was on that poll. This houſe appeared 
to pay a quit-rent of 4d. to the Duke of Norfolk. 


Richard Sharpe ſaid, he remembered the build- 


ing of it. Marſhall was on the jury in 1788 : 
But Mr. Charles Brown ſaid, that Hardes had . 
thee | told” 
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told him, in a converſation, that preſeor: s houſo 


was built on a piece of ground taken from his 


father's garden, and that it had no vote; which 
Hardes denied. Peckham ſaid that Preſcot was, 


in his preſence, rejected in 1734, becauſe his 
houſe was built on a garden; but being preſſed 
on this point, he ſaid he was not certain; and 
that it was after 1734. 


IV. 
| Farley's and Eaſton's 


Were ſaid to have been one houſe ſplit into 


two, Preſentment by the homage at a court- 


baron, 28th Sept, 1699, That Robert Hold- 
; ing, who held freely to him and his heirs, by 
fealty, ſuit of court, and relief, when they ſhall 


happen, and the yearly rent of 2d. part of a me: 


ſuage and garden in Steyning, lately died ſeiſed 
thereof: Relief 2d. danger- money 12d.“ 


Rental 1720 to 1726: © Thomas Holding 


for his meſſuage on the weſt part of the Church- 
ſtreet, late Groomes; tenant, Thomas Holding; 


quit- rent, 84.” 
Rental 1758 ; Thomas Holding and Richard 
Gray, a mefluage on the welt fide of Church- 


ſtreet; ; rent, 8d. tenants, SONG Holding and 


"KATY 1782: Sir John 8 of him 


for a meſſuage on che welt fide of the Church- 
+. ſtreet, 
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gteet, late Holdings, 8d; occupiers names, Ste- | 
phen Farley, John Eaſton. Rental 1790, the 


ſame entry. Banniſter faid the houſes were 


under the ſame roof. The occupiers weie 
proved to be Thomas Holden (for ſo he ſigned 
is name) John Hunt, Richard Gray, Stephen 
Farley, and John Eaſton. Thomas Holden and 
John Hunt figned a return in 1721, and alſo 
appear in the body. John Hunt the ſame in 
1727. Thomas Holden was alſo on the jury in 
1720. Eaſton ſigned a return in 1759. Farley 
was on the jury in 1770, 71, 80, 83, and aleconner 
in 1784. Several witneſſes called by the appel- | 
lants ſaid, that both theſe were reputed borough- 
houſes. The counſel. for the defendants ob- 
ſerved, that no connection was proved berween 
the Tac | 
| . 
Petd's | 
Houſes were ſaid to be two made out of one. 
Preſentment at a court-baron 1792, that William 
Squire, © who” held freely, &c, one meſſuage 
and one garden by fealty, ſuit of court, relief, 
ang the yearly rent of id. lately alienated and 
ſold the meſſuage to John Peto and his heirs, 
c.“ who was admitted to the ſame. | 
To prove that this houſe had been divided 
into two tenements, the following entries were 
read: | 
| Rental 


a es E W-. 

Rental 1732 to 37: Proprietor John Pytoe, 
bange and garden, weſt part of Church. 
ſtreet, late Bryant's, rent id.“ 5 
Rental 1758: „ John Peto, medſuare and 
nen 1d, tenants, John. Peto and John 
Wheeler junior.“ | 

Rental 1790: A meſſuage and garden, Ma 
Peto; rent 1d; tenants, Richard Thornton, 
Edward Whitten junior. Thomſon ſaid he 
knew Thornton's and Whitten's houſes, and 
never heard but that they were always reputed 
to be old borough-houles: Joſeph Lee ſaid the 
ſame thing: Peto, ſenior and junior, were on the 
poll of 1734, next to one another, and ſigned the 
return, their names being in the body: A Ber- 
jamin Wheel alſo voted, but was queried on 
that' poll : Wheeler faid, that the two Petos 
lived in 1734, in Thornton's and Whitten's 
houfes, and had no other houſes that he knew 
of: The occupiers were proved to be Peto 
ſenior, Peto junior, James Jenner, Richard 
Thornton, and Edw. Whitten: Jenner was on the 
jury in 1774 and 75, when he was alſo an alc- 
conner; and was alſo on the jury in 1786: Peck- 
ham, called by the defendants, ſaid, That when 
he was an apprentice his maſter bought this 
- houſe, which was reputed to be a borough-houle, 

and made two votes out of it, by ſplitting it: He 
had been at ſeveral elections, but never k ne 


_ objections made to che inhabitants of theſe 
houſes 


** 
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| houſes voting? this, however, be afterwards c. 
rected, by ſaying an objection was made to one, 
viz, Whitten's, for which he ſaid Benamnn 
Wheeler voted in 1734, as he lived there; burt 


there were two Benjamin Wheelers in 1734 
The counſel for the defendants allowed that the 
evidence might prove that Peto's houſe was ſplit 


into two tenements, but denied that it tee 


that the houſe was not an ancient 


houſe. | : 1 
Martin's - ” 


Was faid to be a new houſe. John. Wheeler 


ſaid, That he remembered James Martin's 
houſe a fable; it was afterwards converted into 


a houſe; his father was about to purchaſe the 
ſtable and a piece of ground, and faid; if he 


had built there he ſhould have had a good vote. 


The houſe now belongs to Sir John Hony- 
wood, Richard Sharpe, aged eighty-four, con- 
firmed Wheeler, as to Martin's houſe having 


been a ſtable ; he alſo ſaid, that it gave a vote 
in 1734: But Peckham, called by the other ſide, 


ſad it was not built on any part of the ſtable 
which is now a cellar. Henry Temple, who was 
proved to have occupied the houſe before Martin, 


voted in 17 34, and was ſworn upon the jury in 
1736, 40, 44, 46, 47s 54, 60, 61, 62, 63. 


Martin was on the jury in 1765, 67, 70, 71, 73, 


74 an aleconner in 1775 and 86; on the jury 


in ” 
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in 1776; 77, 80, 83: Temple's name was on the 
poll of 1734, next to the two Petos ; and it was 
ſaid by a witneſs, that there was only ane inter. 
vening houſe which at that time belonged to 
Madame Stone, who had no faggot in 1734. 
From this the counſel for the appellants inferred, 
that he was called up according to the order of 
his houſe, and voted in right of what had been 
deſcribed as a ſtable, | 


5 
Muzzel's 


Was ſaid to be a new houſe. Preſentment 
at a court - baron, 23d OG. 1918; Tha 
Abel Muzzell, who lately purchaſed of Eliza 
beth Thurſton one toft or parcel of land, 
upon which a barn lately ſtood, holden of this 
| borough by fealty, ſuit of court, and relief, 
when they ſhall happen, and the yearly rent of 
od. and for danger-money 12d] ſince the laſt 
court, erected one meſſuage upon the ſaid toft 
or parcel of land; and that the ſaid Abel being 
preſent in court, paid a relief and danger money 
aforeſaid, and acknowledged to hold the faid 
meſſuage by fealty, ſuit of court, and relief, 
when they ſhall happen, and for danger. money 
12d. and did fealty.” In rentals from 1720 to 
1726, and from 1732 to 1737, Abel Muzzell 
was charged © for a yew houſe gd. which be 


e to nn himſelf. In 1758, William 
Muzl 


"oo 


Muzzell was charged for a new houſe in the 


back-lane gd. tenant, Richard Roſier.“ This | 
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houſe came to Edward Young in right of his 


wife; he ſaid he thought it a borough-houſe, | 


the occupiers of it having always voted. Abel 
Muzzell figned a return in 1727, his name being 
in the body, and was one of the jury at the 
courts-lect in the years 1720, 1, 2, and 3. The 


occupiers ſince were Roſier and Grevat. Kelly, 


called by the defendants, ſaid, the houſe was al- 


ways reputed a good beryugh-bouſe. Grevat 


voted in 1790. 
VIII. 


Borcomb's 3 
Waxakaid to be a new houſe. Preſentment 


at a court-baron, 11th Oct. 1709, That 


John Bennett and Mary his wife, who held 
freely of this borough to him and his heirs 
by fealty, ſuit of court, and relief, when they 
ſhall happen, and by the rent of 10d. one meſ- 
ſuage and one garden, with the appurtenances, 


lately alienated and fold to John Borcomb jun. 
and his heirs, a piece or parcel of the aforeſaid 
garden; upon which there happened to the 


12d, | 
 Court-baron, 11th Oct. 1710, preſentment : 


That John Borcomb jun. lately erected and 


built a meſſuage or tcnement, and manſion- 
houſe within the borough aforcſaid, upon a cer- 


tain 


Lord a relief of 10d. and for danger- money 


* 


S 
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tain piece or Pete of garden-ground, which was 
lately purchaſed from John Bennett and Mary 
his wife, which purchaſe was preſented at the 


nut court holden for the manor and borough 


aforeſaid : And the rent is apportioned one penn 
and fraftion of a penny: The ſaid John made 
fealty to the Lord, and paid a relief of 2d. 

© Rental 1520: John Borcomb for a meſſuage 


and garden erected, taken out of the above croft, 


7 5 
Rental 1784: Jokn Borcomb for a meſſuage 
190 garden 12d.; arrears 17 years; occupier 
himſelf. John Borcomb ſenior, and John Bor- 
comb junior, ſigned a return in 1711, their 


- nanies being alſo in the body of it, and thè name 


of John Borcomb was found in three ſubſequent | 
returns; and of John Borcomb junior, on the 
juries at the courts-leet, from 1712 to 1717, and 


g in 1723. Harry Borcomb appeared on the juries 


in 1763, 64, 66, 67, and ſigned a return in 
1761. This houſe was afterwards occupied by 


one Shepherd ; and a witneſs of the name of 


*Thoniſon, produced by the defendants, who was 
upwards of eighty years old, ſaid it had always 


been called an old borough-houſe. 


On the other hand, the counſel for the de- 
fendants produced a leaſe and releaſe, dated 
1722, by which John Gover and Mary his wife, 
convey to John Borcomb a meffuage, tenement, 


garden, orchard, &c. adjoining to a meſſuage or 
_ tenement 


LE 


@ 


% 
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tenement of the ſaid John Borcomb, ſome time 
fnce erected and built, and now in his own oceu- 
pation, ' on the north-weſt; and to a meſſuage 
of his father alſo John Borcomb, on the ſouth- 
eaſt. A fine was levied of theſe premiſes in 
1736 ; and they now belong to Sir John Hony- 
wood. From this it was argued, that Borcomb | 
junior had two houſes, an old and a new one; 
and that the evidence was improperly a pplied to 
the new one, as he might have voted for the old 
houſe : But it was obſerved in the reply for the 
opponents, that he ſigned a return in 1711, im- 
mediately after his new houſe was built, and be- 
fore the old one was conveyed to him. | 


Rs © 
Edward Reade's 15 


Was ſaid to be a new houſe. 1 
1oth Oct. 1705: Preſentment, That Ed» 
ward Burt, who held, &c. one meſſuage and 
one garden upon the north part of the ſtreet 
of Steyning, by the yearly rent of 7d. ſince 
the laſt court, alienated and ſold the premiſes 
aforeſaid, unto Wm. t and his heirs, 
&,” | 
13th Oct. 170%, William Kichenor being one 
of the homage preſentment, that the ſaid Wil- 
lam had fold to Thomas Whiting and his heirs, 
** One piece or ot of land, part of the garden 
achoining * 
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adjoining or appertaining to the meſſuage of the 


aforeſaid William, and in which the ſaid William 
now dwells, lying on the eaſt part of the afore. 
ſaid meſſuage of the aforeſaid William; and 
upon the weſt part, to a mefluage or tenement 


of Sir Robert F 885 Bart. rent apportioned | 


31d. to each. 5 
Court-baron, 1 2th Oct. odd 5 
That Thomas Whiting died, ſeiſed of * a meſ- 


ſuage lately erected, and one garden, upon which 
there happened to the Lord for a relief 33d. and 


for danger-money 12d. | 
Rental of 1720, Ann Whiting, FD a meſ- 
ſuage, barn, and ſtable newly erected and taken 
out of Kichenor's rent 7d. tenant Anne Whit- 
ing. Rental 1784 ; proprietors names, Sir John 
Honywood for a meſſuage and garden, rent 9d. 
arrear four years. Occupiers names, Edward 
Reade, written over James Sharpe, which name 
had a line drawn through it. This rental, Mr, 
. Medwin ſuppoſed, was made by Mr. Pentold, 
the late ſteward's direction, ſome part of it being 
in his hand-writing. By other rentals, Ann 
wW hiting appeared to poſſeſs this houſe in 1737, 
Widow Kid in 1758, and Sir John Honywood, 
the preſent owner, in 1782 ; the tenant being 
then James Sharpe. Kelſey ſaid he had voted 
twice for this houſe : Thomſon called it an old 
| borough-houſe ; Kelſey faid Mrs. Whiting had 


0 
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no figgot in her houſe in 1734. The occu- 
piers were Whiting, Thomas Kidd, James 
Sharp, aud Edward Reade ; Kidd figned the re- 
turn of 1741: Reade was on the jury in 1769, 70, 
71, 78, 79, 81, and 86, and voted in 1790, 

8 het! | 
Finch's and Cox's 
Were faid to be two houſes made out of one, 
By a preſentment at a court-baron in 1708, and 
ſublequent rentals, it appeared that the Gorings 
held © a meſſuage and garden, ſouth fide of the 
ſtreet, late Henſhaw's 3” in 1708 this was in the 
occupation of one Peters: In 1726 it was empty, 
but in a rental „1759 to 1762,” Sir Chailes 
Goring is charged for a mefſuage and garden jd. 
tenants Richard Leaſh and Thomas Finch, 
Rental 1790, * meſſuage and garden, Sir 
John Honywood the proprietor ; tenants Wil- 
lam Finch and- Edward Cox.” A witneſs 
of the name of Wheeler, called by the' ap- 
pellants, faid that both Finches and Coxes 
were reputed to be old borough-houſes ; but 
Peckham ſaid he remembered the houſe being 
rebuilt, and that there were two old foun- 
ations there. To this it was anſwered, that the 
preſentments only mention one houſe. ; 


. 
L.angford's 1 
Houſe was ſaid to be newly erected, Edward 
Sharpe ſaid, he remembered when James Lang- 
U | „ fore 
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. ford's houſe was not bun; a ſhed to ſet up 
deals in was all that ſtood where it now ſtands: 
James Langford was on the jury in 1756, 64, 
67, 69, 72, 73, 74, 76, 82, a leather-ſealer; 
in 1762, 65, 68, 72, a leather ſealer, and on 


the jury in 1779, and executed a return in 177433 


a leather-ſealer in 1780, 81, 83, 84, 88, and on 
the jury in 1787. Lee ſaid that both the Lang- 
fords always voted. (See No. 2) 


XII. 
7 he George Inn 


Was ſaid to be a new houſe. Preſentment 
at a court-baron 23d Oct. 1718, That Mar- 


chant, who held freely to him and his heis 


the weſt part of an orchard, rent 18. 2d. late in the 
tenure or occupation of Henry Parker, ſinee the 
laſt court alienated and ſold the premiſes to 
Robert Leeves, Eſq. who was admitted; Leeves 
voted in 1734. Rental 1758, Mr. Leeves 


for the weſt part of an orchard, late ä 


15. 2d. tenant Robert Smith.“ 
Rentals 1763 to 65, and 1780, Mr. Soveld 


| for the weſt part of an orchard, late Marchant's, | 


Is 2d ; tenants, 1ſt. Wm Stonam ; 2d. John 


Butcher. Wheeler ſaid Stoveld's houſe is the 


George Inn, occupied by Welling ; but being 
aſked whether he had heard his father ſay if 


Wellings carried a vote? he anſwered, © Not 
Wellings alone; z there was an end belonging to 


W 8 
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Wellings, which be ſaid was a vote; 1 mean, 
the Little End was a vote; but he had never 


heard a reaſon given for this declaration. Joſepfn 


Lee ſaid it Always voted in his time; but Kelly 
ſaid it was once queried, ee e | 

The occupiers were Richard 2 0 Ro- + 
bert Smith, John Butcher, and George Welling: 
Newport was on the jury in 1747. Smith was 


cqer of the borouggh · court. John Butcher was 


on the jury in 1766, on the jury and an alecon- 
ner in 1767, on the jury in 1768, headborough _ 
next year, and frequently filled theſe offices af- 
terwards. Welling was on the jury in 1788. 
The counſel for the defendants obſerved, that 


he entries were of the welt part of an orchard, 


after the parole evidence proved that the Inn was 
built, and were therefore inaccurate ; they alſo 
relied on the preſumption, that the little end was 
an old houſe, or built on an old foundation. 
The counſel for the petitioners appellants 


having cloſed their evidence, 


Mr. Gzanan 
Said, That an anxiety to prevent any loſs. of 


the time of the Committee, had induced him in 
dhe neceſſary abſence of Mr. Douglas, to un- 


dertake the taſk of ſumming it up, which did 
not properly fall within the ſphere of his duty. 
After recalling to their minds the different 
Tights for which the parties contended, he ob- 

. ſerved 
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ſerved that they agreed in this particular, that 
the houſes muſt be within the borough, which 
had freed him from the neceſſity of aſcertaining 
its limits; for when this Committèe ſhall have 
decided that the right of voting is in the one or 
the other claſs of inhabitants, they will have de- 
cided a moſt important queſtion, and will only 
leave open to future diſcuſſion, what from its 
nature muſt be ſo, the queſtion of boundary, 
which will ariſe whenever particular houſes ſhall 
appear to have been built on doubtful fituations, 
He obferved that the agreements of 1701 and 
1710, ſpeak of a diſtrict apparently ſimple and 
well underſtood, the borough of Steyning ; and de. 
clare the right to be in the inhabitants, or inha- 
bitants houſeholders, paying ſcot and lot, in ge. 
neral terms apparently equally plain. The right 
is ſtated not to have been controverted in 1712: 
a period ſo near the former, that the interval 
cannot be ſuppoſed to have given birth to a new. 
apprehenſion of it. It is true that the reſolution 
of 1712 qualifies the word inhabitants (which 
of itſelf may extend to lodgers and inmates) by 
| reſtraining it to houſeholders: But when the 
Committee and the parties were thus employed 
in defining the right more preciſely, is it poſſible 
that they ſhould have left their definition ſo im- 
perfect as to deſcribe by ſuch general words as 
houſeholders inhabitants, the inhabitants of a 


few particular houſes? Had thoſe words been 
55 
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| uſed ina reſolution of the Houſe of Commons, „ 


ſimilar explanation of them would not have been 


admitted; and though liſtened to for a moment 


by the Preſton Committee in 1781, was rejected 


when the abſurdity of it was ſeen (a). It is true 


chat in the neighbouring borough of Bramber a 
right prevails ſimilar to what the defendants con- 
tend for in Steyning; and an argument was 


formerly drawn from the joint returns for theſe 


two places, that the right muſt have been the 


fame in both: But it is impoſſible to ſay which 


was the borongh in thoſe times, and which word 


is to be conſidered as the epithet ; ; and there- 
fore if Bramber had not the right to return 


members to parliament (which is equally proba- 


ble) the argument is inconcluſive. Again, the 
early return for Steyning-Bramber is evidently 


a return for one borough ; But though two bo- 
roughs were created out of one, it does not fol - 
low that ſimilar rights were beſtowed on each, 
At the point of divergency the rights may have 


commenced to differ, ſuppoſing them previouſly 


do have been the ſame, Accordingly, in 1703 the 
right of voting in Bramber is emphatically ſtated 


to be in the inhabitants of ancient houſes, &c. and 


the words, within the borough, uſed in the ſtate- 
ment of the right in Steyning, are omitted as une 


(a) 3 Lud. 226 and 245, 


V+: neceſſary, 


t : 
j 
q ] 
i 

[ 
| 
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neceſſary. The borough is near to Steyning, and 
their houſes intermix. Is it then poſſible that 
in ſo ſhort a ſpace of time as between 1701 and 
1703, the Committee of Privileges ſhould have 
reported the rights of two-neighbouring boroughs 
ſo differently, and ftill have meant the ſame 
thing ? On the contrary, he thought the differ. 
ence of expreſſion a ſtrong proof of the difference 
of right, It was alfo ſaid, that the borough 
partook of the nature of burgage-tenure, although 
the diſtinctive marks of the burgages were loſt ; 
But allowing that the tenure originally was bur- | 
gage, it does not follow that the right of voting 
was confined to the tenants of burgages. In 
Lewis and Shoreham (ancient boroughs in the 
fame county) the right of voting is extended to 
the inhabitants who pay ſcot and lot : A cir- 
cumſtance which might be explained by the ſup- 
poſition that the right was anciently granted by 
charter from the crown to the inhabitants at 
large, or elſe actually exerciſed by them for ſuch 
a a length of time as to create a preſcription in their 
favour, In burgage-tenures, the conveyance of the 
freehold for a day gives the right; but here no 
change of the freehold affects the occupier. His 
friends on the other ſide, in order to ſupport the 
propoſition they contend for, ought to prove that 
the ſame number of houſes have immemorially 
exiſted. in the borough; for if the number (hal 
e appear 
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appear to have changed from year to year, the 
preſumption will be againſt their caſe: But this 
is the fact. In 1734 all the houſes in the fou 
of Stey ning were rated, amounting to 130 z it is 
fair to ſuppoſe that the rate of 1609 was go- / 
verned by the ſame rule, for otherwiſe we muſt 
ſuppoſe that the pariſh-officers violated their 
duty, as pointed out by the 43d of Elizabeth: 63 
however are all that are rated in that year, from 
| which ifwe dedud the 14 Bramber houſes, the rate» 
able houſes in the borough will be reduced to 49: 
But it can hardly be contended that 67 houſes 
which might have carried the right, were omitted, 
when ſuch an omiſſion would endanger the right, 
In 1701 and 1710 the numbers on the poll are 
about 70; but in 1734 they were increaſed by 
35: 105 poll that year without oppoſition, al- 
though there was a very ſtrong conteſt, and five 
candidates. One appears to have been reject» 
ed, as a witneſs ſaid, becauſe his houſe was un- 
finiſhed. Add 105 to the fourteen Bramber 
houſes, the five occupied by women (a), and ſeven 
in the manor of Charlton, the amount is nearly 
the number of which the town Is laid to haye then 


(a) 1 women only were proved to have inhabited bo- 
rough - houſes in 1734, by the evidence for the appellants; but 
in the caſe of the defendants, Henry Johnfon, aged 8y, faid 
that in 1734 he lived at the tan-yard, and took a borough» 
houſe of widow Martin (the fifth) and then went to vote, 


© > TR con- 
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_ conſiſted ; But if 101 perſons only can ha vethe 
| right, as has been contended for by the defend. 
ants, how are we to account for 105 having 
voted ? On the contrary, as there were five wo- 
men in borough-houſes, he might contend that in 
1734 one hundred and ten houſes carried the right. 
Mr. Graham then enumerated the houſes which 
appear to have been lately built, and. the occupi- 
ers of which attended the borough-court-leet, and 


from time to time voted and executed returns. The 


evidence reſpecting theſe T have collected into 
one point of view. Erom this he argued, that in 
1710 and 1734, the right was differently under- 
ſtood, and that nothing ſince could have changed 
it. But they have attempted to ſay, that none 
were ever ſummoned to the court-leet of the bo- 
Tough hut the inhabitants houſeholders of ancient 
houſes, Allowing that this fact were proved, which 
it is not, the concluſion they draw from it would 
not be juſtifiable; for by law the officers of every 
court · leet are bound to ſummon all the inhabit- 
ants within its juriſdiction, which if they ne- 

glected to do, they muſt have committed a breach 


of duty. Beſides, there are preſentments at that 
court of lands holden of the borough, and of 


roads and ditches as nuiſances; which negatives 
the idea that the borough conſiſts only of houles 


unconnected with each other, forming a whimſi- 


of the ancient 1 
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cl platform, as it were, totally repugnant to the 


nature of ancient burghs. There is nothing in the 
teſtimony of the old witneſſes to induce the Com- 
mittee to reject their evidence; though ſtrictly 

croſs examined by counſel about borough and 
hundred-houſes, they remain inflexible in the 
opinion handed to them from antiquity, that 

bo:ough-houſes were nothing elſe than houſes 
within the limits of the borough, or, as others ſay, 
paying a quit-rent to the lord. The Committee 
had heard from them the ſecret opinion of Mr. 


Brown and Mr. Richard Penfold, ſtewards of 
| the borough, and agents for the Honywood 


family (a) ; they declare the right to be in bo- 
rough-houſes, without defining what a bo- 
rough-houſe is; but the latter is heard to lay, 
though with regret, that if the matter was ſifted, ir 
would turn out to be a {cot and lot borough ; 

and therefore an application to parliament was 
propoſed, which probably was not attempted, 


becauſe it was found impracticable. As to the _ 
houſes within the manors of Charlton and King's 


Barns, and the tithing of Biddlington giving votes 


for the borough of Steyning, he believed it was 


not unuſual in ſcot and lot boroughs for houſes 
to carry votes, although, ſtrictly ſpeaking, they 
were in a different diſtrict, Whatever judg- 
(a) Sir John Honywood was ſaid to be the 2 21 of ſixty 


ment 


Mr. Partridge addreſſed the Committee, 
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ment the Committee nught paſs on that ſubjes, | 


he truſted that, allowing only fo much weight to 
the former deciſion as it deſerved, they would 
be of opinion that the evidence was much in fa- 


vour of chat fide of the queſtion which he had the 


honour to ſupport, or at leaft, that in a doubtful 
caſe, the common law-right of voting ought to 
prevail. | 
Mr. Graham having finiſhed, 
Mr. ParTrIDGE 
Said, It was his turn to addreſs a Committee 


who, for the firſt time, were to. decide finally a 


right of election, which for ſome time paſt had 
been the ſubject of much litigation (a). This he 
did under the advantage of a previous verdi 
in his fayour ; and though his friends on the 


other ſide had had the benefit of a five days 


hearing, he truſted it would at this moment be 
thought probable that the eyidence he ſhould 


produce would fully juſtify the deciſion of the 


former Committee. The right of election, he ap- 
prehended, was to be collected either from the 
ancient hiſtory of the place ; or, if that appeared 
inconcluſive, he thought no better rule could be 
adopted than the modern uſage of the borough. - 


5 (a) It will perhaps be neceſſary to remind the reader, 
that the whole of the appellants caſe was not diſcloſed when 


| Accordingly, 
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Accotrdingly, the firſt head of evidence which 
che other ſide rely on, is what ariſes from the 
old returns. But in theſe. inſtruments of ſo early 
a date as the reign of the three firſt Edwards, or 
eyen the fourth of chat name, the rights of elec» 

tion are ſo obſcurely defined, that no accu · 
nate concluſion can be drawn from them. The 
electors are uſually called burgenſes: à word 
which is equally applicable to both ſtatements; 
and may be referred to a limited as well as 
more extended right. But it is remarkable that, 
after having given in a few of thoſe old returns, 
bis adverſaries had paſſed to the 11th and rath 
of Charles II. Perhaps they did ſo, becauſe the 
firſt return after the reſtoration mentions the can- 
fable ; whom in hij ſtatement he bad declared, 
to. be an eſſential perſon in the borough. In 
1661 the burgeſſes inhabitants and commons 
alty return; and afterwards the conſtable,” inha- 
bitants, and e ee Theſe expreſſions | 
proye too much the appellants, and therefore 
do not eſtabliſh, their caſe; . for. commonalty fol 
lowing inhabitants, neceſſarily means ſomething | 
more, and at all events does not deſcribe ac» 
curately an inhabitaut houſeholder. There is 
a return in the reign of Queen Mary by the bur. 
gelles, freebolders, and inhabitants: — an ex 
preſſion more appropriate to the ſtatement of the 
defendants. In 1700 the conſtable, inhabitants, 
5 1 | and 


— 
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| and ors return ; arid the words bürgors or or 
bY burgeſſes, he believed, were to be found in all 
the ſubſequent indentures. From this, he only 


meant to argue that the language of the returns 


was as applicable io his ſtatement as to the oppo- 
ſite one, and prepared the way for the evidence he 
| had to produce, that the inhabitants ar large had 
never voted for tlie re preſentatives of the borough, | 
He had hitherto confi dered the fole returns for 
Steyning ; ; bur that formerly Steyning and Bram- 


ber made Joint returns to parliament, was i incon- 
trovertible. Theſe returns are Preſerved for the 
ſpace of 50 years, during which time the two towns 


return two members. The continuity and inter- 
mixtute of their houſes may poſſibly ſuggeſt the 


reaſon ; but at all events he thought the fact af. 


ſorded a very ſtrong preſumption, that the right 
of election was the ſame in both. But if it was 
fo in the reign of Ed. I. what has occurred ſince 
to alter it > Mr. Graham felt himſelf embarrafſed 
| in accounting for the change, and had fuppoſed 
that a new charger was granted to the inhabitants 


of Steyning; büt this he had not proved; and 


the argument neceflarily preſumed à different 
right to have exiſted" till the acceptance of che 
grant. As to the agreements at the bar of the 
Houſe of Commons, he obſerved that they were 
the acts of parties, in which the electors of 


as 


the borough were not concerned. The firſt is 


* 
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3s much too general as the language of the re- 
turns; it is accordingly reſtrained by the ſecond, 
but into that the conſtable is introduced, which 


again furniſhed a ſhade of colour in his favour: 
the other entries on the Journals prove nothing, 


As it was therefore neceffary to inveſtigate the 
matter farther, he ſhould make a few obſer- 


was illuſtrative of the uſage he contended for : 
The town of Steyning was compoſed, if he might 
ſay fo, of five different diſtricts; the borough -of 


Steyning part of the borough of Bramber, houſes 


ton. Theſe diſtricts cannot indeed betraced by one 
line of boundary, the houſes and lands within 
them being interſperſed amongſt one another; 
but in this elves they bear an analogy to many 
counties and pariſhes, in the middle of which 
are found ſpots of ground that belong to other 
counties and other pariſhes. The inhabitants of 


vote for the borough of Steyning ; they are with- 
in the juriſdiction of the hundred of Steyning, 


court; and the houfes in which they live are, by 
the tradition of the place, ſtiled hundred-houſes, 
in contradiſtinction to thoſe of the Te It 

was 


S 


for they relate ſolely to complaints of bribery. 


vations on the topography of the. borough, which 


and lands holden of the manors of King's Barns 
and Charlton, and part of the tithing of Biddling- 


* , i TR 1 
"AF. 1 


the four laſt diviſions, he inſiſted, had no right to 


for which the Duke of Norfolk holds a ſeparate 


* 
—— — — . >, * 


was indeed proved that the conſtable and four of 


five others came to the hundred -· court to repre 
ſent the borough of. Steyning (2); but they did 


not conſtitute any part of the court, they merely 


bene their heads there, according to the expreſ- 
fron of the old rolls, as to a fuperior court: 


Charlton and Biddlington do the ſame as ſe- 
. parate diſtricts, and ſeem on that account ſuffi- 


ciently diſtinguiſhed from the borough of Steyn- 
ing. To the obſervation that all the inhabit- 
ants ougbt to have been ſummoned to the bo- 
rough court - leet, he ſhould only reply, That ſtrong 
facts will generally overthrow mere argument; 
beſides, he had as good a right to aſſume that 
certain diſtricts were not part of the borough, 
and that on that account the inhabitants of them 


were excluded from the borough court-leet, as 
I his friends on the other fide had to aſſume that 
N they were part of the borough, and that their ex- 
-  Clufion was illegal. The committee would ſee by 

the hiſtory of that court, that from 1730 to 1786, 


ſuch perſons alone as inhabited old houſes, were 
ſummoned there, and did ſuit and ſervice. During 
this time he was inſtructed that the manner of 
keeping the court was preciſely and uniformly 
the ſame, that the juries were regularly appoint- 


(a) By the court rolls of the hundred of Steyning, pro- 
ed, 


duced by Mr. Medwin, ſteward of the hundred. 
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ed, and no inhabirant of a new houſe ever put 
upon them; and that the office of conſtable was 
regularly filled by an old borough houſe-keeper. 
He was not anſwerable for the conduct of thefe 
courts, for they were kept by ſtewards, who were 
not appointed by his friends. Accordingly, in 
1786 an attempt was made to introduce à neu 
mode of court keeping; an opportunity of ef- 
fecting which was furniſhed by Mr. Penfold's 
death: His fucceffor held one court inthe uſual 
way; at the next introduced one new inhabitant, 6 
and at laft deluged the borough with an ocean of 
perſons who were ſtrangers to the old houſe-hold- 
ers. That new houſes were built from time to 
time, and that the inhabitants of them were not 
allowed to vote, he ſhould be able to prove from 
all the polls of the different conteſted elections, 
except that of 1734, which was a period of inno- 
vation ; but which after all did not in his appre- 
henfion bear ſo much on the queſtion as had been 
imagined ; for though ſome inhabitants of new 
honſes crept into the poll of that date, one of 
whom (Laundy) was tenant to Young the re- 
turning officer, who might find it convenient to 
accommodate him with a vote, they never after - 
wards prefumed to exerciſe their franchiſe. 
This was the caſe with two perfons whom he 
mentioned, Leeves and Hewlett, The mode 
in which the elections were conducted feemed 
lo corroborate his ſtatement of the right; 
| . 
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for it will he proved that the voters were called 
up to poll in the order of a liſt made up at the 
| court-Jeet, without that noiſe and confuſion 
which always attend elections in other boroughs, 
It alſo accounted for the tradition of the borough, 


which cannot otherwiſe be explained, that the 


number of houſes which confer the right of 
voting are 101. But it has been ſaid, That in 
1609 only 63 perſons were rated, and that the 
numbers rated varied every year from that time to 
the preſent. May not that variation be accounted 
for by the dilapidation of certain houſes from 
age, and by certain other circumſtances which 
take place in all towns. It appears from Dooml- 
day, that in the 11th century there were in Stey- 
ning 118 maſuræ, which may very properly be 
tranſlated ancient houſes, or ſcites of ancient 
houſes. In 1740, one hundred perſons only 
voted, though 140 were rated: In 1754 ninety- 


eight polled : but the names of four inhabitants 


of old burgage houſes who did not appear, were 
called over, and one. of the old houſes had in 
that year two tenements built on its ſcite: In 
1761 only 91 polled, though many more were 


rated. He therefore thought that little inference 


could be drawn from the numbers of the voters, 
and that hat little was completely anſwered by 
the fact, that the returns were ſolely executed by 


the inhabitants of ancient borough-houſes. Hav- 
ing 


5 2 8 = 1 


thi 
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ing diſcuſſed the polls and returns, which he al- 
lowed furniſhed the moſt authentic evidence of the 
right, he proceeded to remark on the parole teſti- 
mony of the witneſſes called by the otherſide. This 
might be divided into two heads: 1ſt. The decla- 
rations of the ſtewards of the borough ; and 2dly, 
The tralitionarye vidence of other perſons. As 
to the evidence of Shaft and Groome, concerning 
the declarations of Mr. Penfold, he obſerved, 
That it ought to be received with great caution, 
as (Mr, Penfold being dead) the witneſſes were at 
liberty to ſay what they choſe, without fear of 
contradiction. The former witneſs however ſays, 
That he declared the right to be in the inhabit- 
ants of horong h- houſes, which, though an ambigu-- 
ous expreſſion, muſt be ſuppoſed to have been 
uſed with reference to ancient borough- houſes, 
from the conſtant conduct of the ſteward at all 
the borough-courts. He adds indeed, That if an 
oppoſition was ſtarted, it might turn out to be a 
(cot and lot borough ; becauſe he knew that in law 
nothing was certain till decided, and was anxious 
leſt the ambiguity of the Journals might furniſh 
ground for a deciſion contrary to the real law of 
the place. Can the Committee ſuppole that he 
would have expoſed his real ſentiments ſo openly 
u theſe witneſſes infinuate, if he had had the ſecret 
object in view of overturning an ancient right ? 
Tilly only ſpoke of Mr. Hopper's opinion, which, 
X _ ſtrictly 
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ſtrictly eckig was not evidence. * Young 
might have been interrogated as to the decla- 

rations of his father, who had always lived in a 
botough-houſe; the ſilence of his friends on that 

ſubject gave him a right to preſame that they 
were afraid to put a queſtion, which he himſelf 
was not bound to aſk. of an adverſe witneſs. Ac- 
cording to Mr. Jenkins's account of Plaw's de- 
_ clarations, it was hardly neceſfary to have a houſe; 
to boil a pot was enough: his account differs 
materially from that of the other witneſſes, which 
would not have been poſſible, had the right been 
ſo clearly aſcertained. Hardes was not aſked 
by the counſel before the laſt Committee, one 
word as to the right of election: by the Com- 
mittee he was aſked, and ſaid, That all houſes 
gave the right, without mentioning þorough- 
ground: And Peto, whoſe declarations he and 
Anne Greenaway ſpeak to, was an intereſted 
perſon, as he had confeſſedly either ſplit an old 
houſe into two tenements, or built upon nev 
ground. A variation was alſo obſervable in the 
teſtimony of old Wheeler, who in his firſt exa- 
mination was filent as to the houſes paying rent 
to the Duke of Norfolk, or being built on 
borough-ground. It certainly could not add to 
the credit of the teſtimony of theſe witneſſes that 
they had thus ſupplied the deficiencies of thei 
former evidence. After thus commenting 5 
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the different witneſſes, he obſerved, that, compa- 
raively ſpeaking, few. perſons had been called 
Who actually lived in the borough; and thoſe 
who were called had in many reſpects varied from 
their former teſtimony, and differed amongſt 
themſelyes in their deſcriptions of the right. But 
the borough was open to the Committee, and 
would give ample ſcope to their enquiries. From 
it he ſhould produce a crowd of witneſſes, of 
advanced ages, who would inform the Committee 
of what was done in their time, and what they 
had heard from their predeceſſors. The uſage 
eſtabliſhed by their teſtimony; would, he truſted, 
induce this Committee to decide as the former 
one had done, that the right of voting belobged 
excluſively to the inhabitants of the old borough- 
houſes, would explain the ambiguity of the _ 
Journals, reconcile all the written documents in 
the cauſe, and prove the right contended for by 
the opponents, to be an innovation on the ancient 
_ conſtitution of the borough. 

Mr. Partridge having finiſhed, the a 
directed the court to be cleared, and came to the 
following reſolution: 

That it is the opinion of this 8 that 
the counſel far the petitioners defendants need not 
bring any evidence to prove ibat the hundred. 
houſes have no right to vote for the. borough. of 
Steyning, unleſs the counſel for the petitioners ap- 
. pPellantis 
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pellants all fate fome new reaſons 10 the an. 


mittee to induce them to think it neceſſary. 
This being communicated to the counſel, Mr, 


Milles ſtated, that he had nothing material to 


oller upon that head in addition to the argu- 
ments uſed by Mr. Graham; whereupon the 
Committee directed Mr. Partridge to . to 
their reſolution in 5 — 


ieee 


Examined copies were produced of ty two in- 
dentures of returns, 1 Mary and 1 Eliz. The 
firſt was berween the ſheriff of the county and 


ſeveral perſons, © burgefles, freeholders, and in- 


habitants, of the borough of Steyning;“ and 


witneſſed, That the ſaid burgeſſes, freeholders, 
and all other inhabitants of the ſaid borough, 


had freely elected two burgeſſes. The ſecond 


was between the ſheriff and ſeveral perſons 
+ burgefſes of the borough of Steyning,” and 


witneſſed that the ſaid burgeſſes, after their 


_ uſage and cuſtom, had freely elected, &c. 
Mr. Medwin being called upon to produce 


papers, &c. produced the minutes of the couns- 


leet from 1735 to 1791; alſo the court-books 
of the manor of King's Barns, and the manor 
and botough of Bramber, of which he is ſteward. 
Being deſired to ſay how many houſes holden of 


my fo oe © 


theſe. 


theſe manors were in the town of Steyning ? he 
aid there were three houſes which paid quit- 
rents to the manor of King's Barns, viz. Mr. 


lie's 18. 8d. and that all the houſes beyond the 


could not pretend to deſcribe) are in the tithing 
of Biddlington, which is part of the hundred of 
Steyning. He was then deſired to produce the 
precepts. which he as ſteward had iſſued to the 
conſtables from the year 1786 to 1791, and the 
liſts of reſiants returned each year, in order to 
ſhew that the practice was altered in 1788, when 
Mr, Marſhall of Steyning was ſummoned for the 


that he had no concern in the preparation of the 


ſuit and ſervice to the courts ; the liſts being 
made out by the headborough or conſtable, in 
conſequence of his precept, which was in ge- 
neral terms, When he produced the minutes 
of the court-leet from 1735 to 1791, he begged 
to read ſeveral items from them relative ta the 
inhabitants of newly erected houſes; which I 
have noticed in the proper place, 


to pay a quit · rent of 4d. to the Duke of Norfolk, by an 
entry in the proceedings of the court. baron 1723, ä 
X 3 r. 
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Groome's 18. 4d. Mr. Fuller's 28. and Mr. Chal- 


limits of the borough of Steyning (Which he 


firſt time (a). Theſe he produced, but obſerved 


liſts, or the ſummoning of the perſons who owed 


a) Mr. NMarſliall's houſe, formerly Preſeott's, appeared 


* Ve ü 70 — . 
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Mr. Ellis, clerk of the peace for the county 
of Suflex, ſaid, That there were ſeparate-returns 


to the quarter-ſeflions, of perſons to ſerve on 


juries from the borough of Steyning, and from 
the hundred of Steyning, which includes the 
tithings of Biddlington and Charlton. In 1787 
no return of perſons was made for the borough 
of Steyning; upon which the headborough was 
preſented, and fined by the court. Separate re- 
turns are alſo made for the borough of Bramberx. 
Mir. Charles Brown ſaid, That his father John 
Brown was ſteward to the Duke of Norfolk for 
forty years : That he had reaſon to believe that 
after his appointment to the ſtewardſhip, he al. 
ways took the poll at elections, and once before, 
He had, about twelve years after his father's 
death, at Mr. Penfold's deſife, ſearched for old 
polls amongſt his father's papers, ſome of which 
he found and gave to Mr. Penfold. Theſe he 
now brought with him, and in particular, pro- 
duced a poll, dated 23d Nov. 1724. On his 
croſs- examination he ſaid, that his father was an 
attorney, and in the intereſt of the Honywoods 
and Faggs. * The earlieſt election he remem- 
bered was that of 1741; at it his father was 
writing, and taking the poll for ſomebody ; but 
be did not know whom. In 1761, his father 


alſo took the poll, he believed, for the conſtable, 
but 
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peer was not certain. At that election he was 


alſo in the Honywood intereſt, and voted. The 


; witneſs himſelf had never voted for the borough, 
| fince the death of his father. Mr. Bond now 


offered the poll of 1724 to the Committee; but 


Mr. Douglas objected to it as incompetent evi- 
dence. The uſual courſe is to ſearch forſuch docu- 


ments, either in the public repoſitories of a place, 


or amongſt the repreſentatives of the perſon whole 


duty it was to fill a particular ſtation; but theſe 


ſearches had not been made in chis inſtance. 
The paper itſelf imports, that the poll was taken 
before one Thomas Foreman. Why were not his 


executors applied to? The ſteward of the borough 


is not ex officio returning officer; the proba- 
bility ariſing from the evidence is, that in this 
caſe he was an agent for the party, ſupported by 
the intereſt of the Faggs. It is therefore a par- 
tial repreſentation of the poll; or, even allowing 


it to be a copy, it cannot be received till the ori · 


ginal is proved to have been loſt. 
Mir. Bond, on the other hand, aid, That as 
the ſame paper had been received after debate 


by the former Committee, he was at a loſs to find 


a reaſon why Mr. Douglas ſhould expect to have 
it rejected now. He thought it was a point of 
general importance, that the rules of evidence laid 
down by former Committees ſhould be followed 
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by others, as otherwiſe a ſubſequent Committee 


would not merely be a new trial, but one of ſo 
uncommon a nature, that it would be impoſũble 
for a counſel to adviſe his client how to act. He 
obſerved that the paper on the face of it did not 
purport to be à copy, nor was there any evidence 
that any other original ever exiſted. On the 
contrary, it was ſaid by the witneſs who produced 
it, that the ſteward of the borough, no matter 


whether his conduct was right or wrong, uſually 


takes the poll at elections; and this aſſertion was 
not diſproved, although the preſent ſteward 
might have been called by Mr. Douglas to 
contradict it, and to produce the real polls 
which muſt be preſumed, if they exiſt, to be in 


his cuſtody. He denied that any apprebenſion 


could be rationally entertained that Mr. Brown 
would miſrepreſent or miſtake the real ſtate of 
the poll, If the paper now produced was an ori- 
ginal, he was entitled to have it read; if it was a 
copy, his friends had made the beſt poſſible 
ſearch after the original, having ſearched amongſt 
the papers of the late Mr. Brown, and given notice 
to Mr. Medwin to produce all papers whatſoever. 

Mr. Douglas in reply, ſaid, That if he was to 
entertain no hopes that this Committee would de- 
cide differently from the laſt, he was not ſenſible 


what 
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what benefit could be derived from the conſtitution 
of an appellate juriſdiction to reviſe a former de- 
cilon. The courts of law do not entertain ſuch 
a maxim; for one of the moſt common grounds 
on which new trials are moved for and granted, 
is the miſtake of the former judge in the ad- 
miſſion of illegal evidence. His friends on the 
other ſide ſeemed to have foreſeen the neceſſity 
of a ſearch, whether the paper now tendered was 
an original or a copy; but in either caſe the 
ſearch muſt be legal, and be proved to have 
been well made; and therefore in either caſe it 
was neceſſary to apply to the repreſentatives of 
the returning officer, whoſe duty it was, even 
before the act ofthe maſter of the Rolls, to take the 
poll himſelf, if one was demanded, or to appoint 
a proper perſon to act as poll-clerk for him. 
Polls and copies of polls have been received by 
Committees when authenticated by recorders, 
and ſuch perſons whoſe offices place them be - 
yond the ſuſpicion of partiality ; but that was 

not the caſe with regard to ſtewards of manors, 
unleſs they were appointed to be poll-clerks by 
the returning officers; in which caſe it was fair to 
preſume that they did their duty. Finally, he 
obſerved, that the form of this paper differed 
much from the unconteſted poll of 1734, which 
was ſigned by Young, the returning officer. hor 

The 
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The Committee decided, that the paper aforet 
in evidence is not admiſſible, | 

This reſolution being communicated to the 
Pn Mr. Charles Brown was again called, and 
ſaid, That beſides the laſt-mentioned poll, he 


found amongſt his father's papers, polls of the 


years 1727, 1740, 41, 54, and 61. The paper 
of 1727, together with the annotations and in- 
dorſement, was entirely in his father's hand- 
writing; but he believed his father was appointed 
e about the year 1734. 

To prove a farther ſearch for polls, Richard 
Samuel White ſaid, he had ſearched ſeveral times 
in the pariſh-cheſt, kept in the pariſh-church of 


Steyning, the inſpection of which was given him 


by the churchwardens ; but found no polls or 
rates. He had never heard of any other place 
for depoſiting the public records of the borough. 
Mr. Medwin being aſked, Whether he had re- 
ceived any polls from his predeceſſors? ſaid he 


had not; nor did he know of any officer in the 


borough whoſe province it was to keep polls, or 
in whoſe poſſeſſion they were likely to remain. 

Mr. Douglas ſtill objecting to the poll of 1727, 
| becauſe the perſonal repreſentatives of the return- 
ing officer had not been applied to. 


Mr. Partridge ſubmitted to the Committee, That 


it "gs to be received, becauſe it came from a 
quarter 
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quarter on which no ſuſpicion could attach, Mr. 
Brown having been appointed ſteward about ſix 
years afterwards, and having, by the evidence of 
his ſon, taken the polls in his ſtewardſhip; which 
deſtroyed, as he contended, the preſumption that 

they were taken by the rerurning officers. He 
alſo inſiſted that he had made every poſſible 
ſearch, except among the repreſentatives of Hills, 
before whom the poll was ſtated to be taken; 
. which he hoped the Committee would not in 
ſtrictneſs require. He had not taken a ſimilar 
objection to the rate of 1609, which however he 
| might have done, as no connection was proved 
to exiſt between the perſons in whoſe poſſeſſion 
it was found, and the pariſh-officers in the reign 
of James I, Finally, he urged the hardſhip of 
the caſe, and hoped the Committee would not 
exclude any evidence which might throw _ 
on ſo momentous a diſcuſſion. 

Mr. Douglas in reply, ſaid, That the hardſhip, if 
any, orignated from the nature of the evidence of- 
ered; for which his friends had only themſelves to 
blame. It conſtituted no anſwer to the objection 
| he had urged z nor did it appear to exiſt with 
reſpect to the poll of 1734, which was found, 
not in the pariſh-cheſt, which probably contained 
nothing but homilies, but with the repreſentative - 
of Young, the returning-officer, He could alſo 
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have proved, had i it been required, * Grome 
who produced the rate of 1609, was the deſcen- 


dant of Groome, who was at that time overſeer, 


He inſiſted that there was no legal evidence that 


the paper in queſtion was either an original pol, 


or a true and faichful copy. 


The Committee having deliberated, akin | 


that the paper offered in evidence is not admiſſible. 
The next poll offered in evidence was that of 
1740; but before this was tendered to the Com- 


' mittee the counſel for the defendants called Mr, 


Medwin, and aſked him whether he did not 
take the polls in the years 1790 and 91, and 
whether they did not remain in his poſſeſſion till 


he produced them before the Committees? o 


which he anſwered in the affirmative: But in 
his croſs- examination, he ſaid he took thoſe polls 
not of courſe as ſteward, but was appointed poll- 
| clerk, and ſworn under the late act of parliament, 

William Peckbam, aged 84, knew Mr. Brown, 
the ſteward, and remembered the election in 
1740. Being aſked who took the poll at that 
election? he ſaid, Mr. John Brown; but in his 
croſs-examination he ſaid, that a Mr. Holmes 
alſo, an attorney, took the poll for the other party? 
They both wrote down as far as he knew.” 
The conſtable called over the voters. The wit- 


neſs being aſked whom he voted * at. that 
election ? 


* 


ridge then propoſed to deliver in the paper pur- 
porting to be a poll taken in the year 1740, and 
to have it read in evidence. Upon this 
Mr. Douglas ſaid, That the paper ſeemed to 
him to bear upon its face ſtronger marks than an 
of thoſe which had preceded it, of an inſtrument 
taken for the uſe of a party, and not by a public 
and impartial officer of the court. Oppoſite to one 
of the votes (Philip Long) is an annotation - 
« queried by the conſtable; which ſeemed to 
him to be the remark of an agent, and not either 
of the returning-officer, or any one acting under 


comb is ſaid to have been * refuſed by the con- 
ſtable, becauſe his houſe was not good; and his 
tender is not noticed, probably becauſe it was - 
againſt Brown's intereſt ; whereas other tenders 


begged the Committee to compare this wich the 
only well authenticated poll given in, that of | 

1734; and infiſted that the uſage of the borough 
was not that the ſtewa'd ſhould take the poll 
{except when he alſo ated in the capacity of 
poll-clerk) but chat it was taken by the con- 
fable himſelf, who on all hands was proved to 
have called over the names of the voters. In 


dection? named a wrong candidate.—Mr. Par-. | 


him. Again, towards the concluſion, John Bor- 


in his favour are accurately recorded. He 


the preſent inſtance, two perſons at leaſt were 
ſeen writing; which, as they differed in politics, 


afforded a ſtrong preſumption that they were 


engaged by the contending parties, and muſt 
on that account have been influenced by r 
views. On the other hand, 

Mr. Partridge, in ſupport of the . 
aid, That the paper purported on the face of 
it to be the poll of 1741, had an indorſement to that 
effect, was in Mr. Brown's hand- writing, and men- 
tioned the borough, the candidates, and the voters, 
As to the annotations obſervable on it, he was not 

aware how they poſſibly could impeach its credit; 
as it is uſual at conteſted elections to take down 
the objections made to particular votes; and 


- they could not be more properly recorded than 
in the body of the poll. Mr. Douglas had ſaid, 


that the regular mode was to caſt up the num- 
bers for each candidate as was done in the year 
1734; but the obſervation could not apply to 
the poll he now offered, if it was intended to 
point out a defect, becauſe a column is aſſigned 
to each of the three candidates, and numerical 
figures are placed oppoſite to -the names of the 
voters; ſo that by a glance of the eye, it is per- 
ceived that ſixty voted for one candidate, thirty 
for the other, and only three for the laſt. The 

| majority 
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majority was ſo great as to render the ſignature 
of the returning officer unneceſſary, which had 
been thought ſo eſſential by the other ſide. He 
had only therefore to conſider the proof laid be- 
fore the Committee of the uſage of the borough, 
and the part which Mr. Brown took in that 
election. And here he obſerved that the only con- 
teſted elections which the witneſſes had ſpoken . 
to, were thoſe of 1740, 41; 54, and 61; and that 
in thoſe years polls are found in the hand- 
uriting of Mr. Brown. During Mr. Penfold's 
ſtewardſhip no conteſt happened; but Mr. Med- 
vin, his ſucceſſor, is proved to have taken two 
polls at the only elections which happened 
during his employment, at which he was ſworn 
according to the form of the oath appointed by 
a late act of parliament. This evidence, in his 
opinion, eſtabliſhed the uſage he had contended 
for. That Mr. Brown had in conſequence of his 
employment as ſteward, really acted in the capa- 
city of poll-clerk, he collected from the evidence 
of his ſon, who remembers to have ſeen him writ- 
ing; and fromthat of Peckham, who had declared 
that he took the poll: And though the lat- 
ter witneſs had forgot the party for whom 
he voted, as the period was ſo diſtant, the 
Committee would think the miſtake trivial, as 
it vgs well known that voters frequently come 


n ͤ0 a 
to poll without knowing the names of thoſe they 
are to vote for, till whiſpered it by the bye- 
ſtanders. If the evidence on this head was 
deemed inſufficient, he could not conceive what 
would ſuffice. In his judgment it was fo con- 
clufive, that he would dare his friends on the 
other fide to produce any writing of Mr. 
Holmes, or any other perſon, to contradict 
the poll taken by Mr. Brown. 

Mr. Donglas, in reply, ſaid, That he muſt excuſe 
his friend for inſiſting that this paper differed from 
thoſe which the Committee had already rejected, 
as he could not with any propriety aſk. the Com- 
mittee to decide thrice the ſame caſe. The 
indorſement on the paper, indeed, .- precluded 
all idea that it was a copy; but he was not 
on that account diſpoſed to allow it to be an 
original poll, as it-was taken by the agent of 
a party. As to the annotations of the writer, 
he did not object to them becauſe they were 
on the poll, but partly becauſe they appeared 
to be in the ſtile of ſome other perſon than 
the conſtable or his agent, and partly becaule 


1 they muſt have. been written after the poll 


was cloſed, and had not, on that account, the au- 
| thority of notes taken at the time the particular 
diſcuſſions aroſe. It was true that the figures 
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rule for judging of the numbers who voted for 
each candidate; but his objection on the want 
of formality ſtilł remained unanſwered, for in the 
poll of 1734 che lines are ruled, the poll is ſtated 
to be on ſo many pages, the numbers are accu: 5 
lately ſummed up, and the majority upon the 
whole declared. It was Brown's duty to be 
more accurate than his predeceſſor, inſtead of 
being more confuſed, and to have authenticated 
the pofP by ſomething more than his ſignature z 
which in the groſſeſt fabrication would hardly 
have been o:nitted. He denied that any ſuch 
ulage as the other fide inſiſted on, had been 
proved; for Medwin's conduct at the two laſt 
elections can never be ſo called; and to ſay that 
Brown took the polls during his ſtewardſhip, 
was calling thoſe papers polls which the Com- 
mittee had decided not to be ſo. As to the 
challenge to produce a contradictory poll taken 
by Holmes, he could ſcarcely accept it, unleſs, 
the Committee would adjourn for three weeks to 
allow a ſearch for a paper, which after all, by the 
argument of his friends on the other ide, would 
not be allowed to. contradict the regular poll of 
Mr, Brown. 

The Committee having 3 1 
That it is the opinion of this Committee, that there 
1. ſuffici tent reaſon 10 Suppoſe. that there does not 
exiſt any original poll taken by, the returning-officer 
a the election in 1740 ; And, 

> OC; _ That 


„„ enn 


bat the paper offered, be received as en 
minutes of the election in ee for Ihe _ 3 
Steying. 
Theſe reſolutions being einn bend to tbe 
counſel, the paper was delivered in and read, 
and was intituled as follows: Suſſex, a poll 
taken at an election of a member for Steyning- 
borough, in the room of Sir Robert Fagg, Bart. 
deceaſed, this 26th day of Nov. 1740, yy John 
Wheeler, conſtable. Candidates, Hitch oung, 
Thy: Sir Charles Goring, Bart.” 
The next poll offered by the defendants was | 
that of the year 1741. Concerning this, Mr. 
Charles Brown ſaid, That he remembered that 
election, although he was then very young, He 
faw his father there writing; and had no doubt 
he was taking the poll. The whole, together 
with the marginal notes and indorſement, 1s in 
his father's hand-writing. On his croſs- exami- 
nation he could not ſay that this paper was what 
he ſaw his father writing, or that he did not act 
as agent or friend for one of the contending par- 
ties, or that nobody wrote beſides his father, 
although he could not tecollect that any one 
did. William Peckham alſo ſaid, That he re- 
membered that election, and that Mr. Brown 
took the poll; but being aſked if any other 
perſon than Mr. Brown took the poll, or aſſiſted 
in taking it he anſwered, « That he did not 


know, 
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know, without Holmes did ; he believed he took - 
the poll as well as Brown.” He gave his vote to 
Brown. The Oe being now tendered in evi- | 
dence, 5 
Mr. Douglas aun, That he ſhould reſt this 
queſtion on a different principle from what he had 
formerly urged, which indeed he would have ſub- 
mitted to the Committee ſooner, had his learned 
friend on the other ſide dropt the ſmalleſt hint that 
the paper juſt received by the Committee ought to 
be received as authentic minutes of the election. 
He obſerved that a poll was in reality an appeal 
from the judgment of the returning-officer on a 
ſhew of hands; it muſt from its nature therefore 
be taken in writing, as no human memory could 
be ſufficient to aſcertain the event of ſuch a 
conteſt, But is it not highly probable, that one 
of the contending parties would inſiſt on the 
conſtable raking it himſelf, or appointing ſome 
indifferent perſon whoſe duty it would be to take 
it impartially ? An election may be ſaid to con- 
6ſt of the returning officer and his.clerk, who 


form the court; and of the electors, the candi- 


dates, and their agents, who conſtitute the par- 
ues : But any notes which any of the parties in 
a court of juſtice take at the time of a trial, can 
never be received as evidence, except the perſon 
who took them declares' on his oath that he 
"T0. dook 
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took them at the time the circumſtances hap- 
pened, and meant to take them without any 
partial views. If they are written after a lapſe 
of time, the fallibility of human memory de- 
ſtroys their authority; and if taken on the ſpot, 
are not evidence of themſelves, but are merely 
admitted to refreſh the memory of the witneſs 
upon oath. In the prefent inſtance, there was 
no evidence that Mr. Brown wrote theſe minutes 
during the continuance of the poll, nor can he 
be called to declare on his oath that he took 
them fairly, without any intereſt or any wiſh to 

diſguiſe the truth. 'The reſolution of the Com- 
mittee, which he did not aſk them to reſcind, 
declared the writing to be minutes; let them 
then be properly authenticated as minutes, which 
could only be done by calling the writer of them 
on his oath to the bar of the Committee, or 
having taken the proper and legal mode of per· 
petuating his teſtimony. 

Mr. Partridge, in anſwer, faid, That he 
certainly was not diſpoſed to retract the evi- 
| dence he had offered, becauſe, ih his opi- 

nion, if ever one caſe was like another, the 
poll of 1741 was ſimilar to that of 1740; or if 
any difference was obſervable, it was in favour 
of the former. He ſubmitted, that from the eri- 


dence of Brown and Peckham, there was not the 
ſmalleſt 
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ſmalleſt reaſon to ſuppoſe that the poll was taken 
by any other perſons than Brown the father, and 
Holmes; which rendered it impoſſible for him to 
ſtrengthen the authority of the paper by any 
other evidence than the inſpection of the in- 
ſtrument itſelf, which he inſiſted bore on its 

face the ſtrongeſt marks of authenticity. Co- 
Jumns are left under the names of the candi- 
dates; lines thus -, mark thoſe for whom the 
electors voted ; and the numbers are finally 
ſummed up. | The only circumſtance in which it 
differs from the poll of 1734, is the want of the 
ſignature of the returning-officer, which ſurely 
is ſufficiently ſupplied by the circumſtances in 
evidence, and the fact that the whole paper is in 
Brown's hand-writing, He could not imagme 
that it was incumbent on him, after ſuch a lapſe 
of time, to bring forward the very perſon who 
took theſe minutes, ſuppoſing them not to be the 
poll; but hoped the. Committee would .extend 
to them the rule by which courts. of law allow 
deeds to prove themſelves after thirty years, and 
the counterpart of a deed to be given in evi- 
dence, provided the firſt part cannot be found. 
Mr. Douglas, in reply, ſaid, That it was for- 
tunate for him there was ſuch a maxim as nullum 
fmile eft idem, which, notwithſtanding the aſſer- 


lion of * friend that this paper was ſimilar to 
. that 
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that of 1740, enabled him to contend that ir 
was not the ſame. He inſiſted that the teſti. 
mony of Mr. Brown was neceflary to authen. 
ticate the paper as minutes; and that it ſhould 
have been perpetuated by the legal means, if it 
was meant to have been uſed. As to deeds 


proving themſelves after a length of time, he 


anſwered, That they were inſtruments of peculiar 


ſolemnity to which many privileges are annexed; 


but the exception eſtabliſhes the general rule he 
contended for, inſtead of weakening it. In a 
word, the paper now tendered to the Committee 
was not proved to be an' original poll, did not 
purport to be a copy, and was not admiſſible 
as minutes of what paſſed at the election. 

The Committee having deliberated, adjourned 
till the following morning, when they reſolved, 
That the paper offered by the counſel as the poll 
taken at the eleftion for Steyning, in the year 
1741, be not received as ſuch, At the ſame 
time the chairman informed the counſel for the 
defendants, that if they found it conſiſtent with 


their cauſe to offer the paper in any other way, 


they were at liberty to do ſo: upon which 

Mr. Partridge ſaid, That he now offered the pa- 
per not as thepoll of 1741, but as the next beſt ev1- 
dence of what paſſed at the election in that year; 


there being ſufficient reaſonto ſuppoſe, according 
| to 
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to the reſolution of the Committee, that there 
does not exiſt any written poll taken by che re· 
turning officer at that election. 

Mr. Douglas again objected to the admifhbilie 
ol the paper, on the ground that it could not be 
received as an account of what paſſed at the poll 
of 1741, except it were proved to be the poll it- | 
ſelf, or a faithful copy of it. At beſt, this was 
proved to have been written by an agent, and 
muſt therefore bave been taken with ſome pri · 
vate view, and of courſe with partiality. But 
had it been taken by one of the contending 
parties, it could no more be evidence than a 
letter written by him to his friend giving an ac- 
count of the election; which, if it had not been 
ſubmitted to the judge at the time, and to-the 
croſs- examination of the other fide, would not 


be liſtened to for a moment. He laid it down 


as a general rule, that wherever a paper, not a 
deed, contains the relation of a fact, which the 
writer, if alive, muſt be called to prove; that 
paper, if the perſon is dead, can never be re- 
| ceived as evidence to prove the truth of its 


Contents. 


Mr. Partridge,ontheocherhand,nfifled, Thatthe 
paper was evidence in the point of view in which 
he offered it; namely, as the beſt evidence of what _ 
perſons voted, next to the poll itſelf; there * 5 
1 4 the 


As WE 


the ſame reaſon to conclude that no poll was 


taken in 1741 as that none was taken in the 
preceding year. Both Mr. Charles Brown and 
Peckham had ſaid, That they ſaw no. perſons 
writing, . except Brown and Holmes ; which, in 
his opinion, amounted to a proof that they ated 
as cheque-clerks, whoſe notes were the next 


beſt evidence, after the poll itſelf taken by the 


returning- officer. The paper in diſcuſſion was 
alſo produced from the beſt quarter; namely, 


from amongſt the papers of Mr. Brown, and 


proved to be entirely in his hand- writing. It 
was therefore as ſtrong as the declaration of 
Brown; and by ner name it might be called, 
was, he thought, in the abſence of the poll, ad- 


miſſible as traditionary evidence of the uſage of 


the place. 

Mir. Douglas, in reply, ſaid, That great N af 
his friend's argument had been built on this fal- 
lacious ground, That whenever the beſt evidence 
is not to be procured, the only remaining evi- 
dence ſhall be reſorted to: a poſition which he 
had laid down without conſidering that all evi- 
dence muſt be of a legal nature. By that rule, if 


the poll were loſt, a calculation of votes made by 


an agent upon promiſes, or a letter giving an ac- 
count of the election, would be admiſſible. Such 
papers might be noticed by a hiſtorian or anti- 


quary, 
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quary, b ut could never be liſtened to in a court 
of juſtice. Mr. Partridge had alſo argued, that 


no poll was taken ; but the legal preſumption 


is, that a poll was regularly taken, Why 


therefore did he not enquire of the repreſen- 
tatives of the returning-officer, or at any rate 


ſearch for the minutes of Holmes, and by a com- 
pariſon of the two, prove the truth of Brown's > 


As to the remaining ground, he held it to be 


perfectly untenable ; becauſe, though the decla- 


rations of Mr. Brown might be evidence of re- 
putation in- a general queſtion of right, they 


never can be admitted to prove particular facts, 


ſuch as what individuals voted or <d not vote 


at an election. 
The Committee having Aelibernted, reſolved, 


That the paper offered, be not admitted as evidence 


of what paſſed at the election for i Þ in 7 


year 1741. | 
© This reſolution was read to the TY 1 


they were at the ſame time informed, that the 


reſolution mentioned in page 322, had been re- 


ſcinded by the Committee; and that a motion 


being made and the queſtion put, that the reſo- 
lution, mentioned in page 321, be reſcinded; it 
paſſed in the negative. 


Mr. Charles Drown now again made bis ap- 


pearance, and produced a paper in his father's 


hand- 
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band-writing, purporting to be a poll taken in 
che year 17 54, which he had alſo found amongſt 


his father's papers. In the ſame hand were 
indorſed the words, © Steyning-poll, 1754 ;” but 
the witneſs was not preſent at that election. 
Juoſepb Curtis was preſent at that election, and 
faid, That Mr. Brown took the poll; his reaſon 
for thinking ſo ſeemed to be, that the common 
crier called up the voters; and that Mr. Brown 
directed him as to the mode of doing ſo. He 
alſo gave his vote to Brown; but he could not 
_ {wear that no other perſon was writing, or that 
Brown was appointed poll-clerk by #/beeler, wha 
he ſaid was the returaing-ofhcer, Holmes was 
_ preſent at the election, and in a different intereſt 
to that of Brown. He allo ſaid, that four or fire 
votes were queried by Brown, becauſe not given 
for houſes built on old foundations, The paper 
being offered in evidence, 
Mr. Douglas ſaid, That he preſumed it differed 
from the others, and was to be ſupported by the 
teſtimony of the laſt witneſs, as Brown the fon 
was not preſent at that election: But the 
memory of that-witneſs, which he had rather 
attack than his integrity, was too weak t | 
be relied on. He can be ſuppoſed to ſe · 
member no fact better than who was return 
ing · officer, eſpecially as he had ſaid that he 
knew him as a neighbour; but he declares that 


Wheekt 


$T'EYNING. "Tie | © 
Pee filled that office inſtead of Foreman, 


who by Brown's poll appeared to have been con- 


able. If his memory, on the other hand, was 


good, it impeached the credit of that pretended 


poll. But he had alſo ſaid, that four or five 
votes were queried, whereas two only appear to 
have been fo treated; one without having any 


reaſon aſſigned; and one not for the reaſon given 
by the witneſs, but ſor the receipt of alms. He 


alſo mentioned ſome circumſtances which had 
fallen from Curtis, relative to the ſale of a houſe, 


to prove that his memory was equaliy treacherous 


with regard to late as to more remote . | 


actions. 


Mr. Bond, in anſcwer, ſaid, That the objec» 


tion to the evidence offered, ſeemed to reſt 


lolely on the credit of the laſt witneſs, as no 
objection had been taken to the evidence in point 


of law, It was ſaid, that the witneſs had forgot 
the name of the returning · officer; but the 


ſource of his miſtake was apparent, Wheeler 


having been conſtable in 1760, though not in 


17543 it could not therefore diſcredit the paper, 
as it was in evidence before the Committee, that 
Foreman, who appeared by it to have been re- 


turning- officer, was in that year conſtable. As 
to the circumſtance, that all the doubtful votes 
were not queried on the poll, he thought it was 
immaterial, as he did not think that a poll- 


clerk 
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clerk was * to do ſo: it could not thers. 
fore affect the credit of the witneſs, who ſpoke to 


a fact which ought not of neceſſity to appear on 
the poll. On the whole, he truſted that the in- 


accuracies of the witneſs were not of ſuch a ba- 


tt ue as wholly to deprive the petitioners of his 


evidence; and that the Committee would advert 
to the uſage, the proof of which had been 
ſtrengthened in this inſtance, that the polls were 
conſtantly taken by the ſtewards of the borough. 
Mr. Douglas, in reply, ſaid, That he did not 
mean to diſcredit the witneſs to fuch a degree as 
to juſtify a motion to commit him; but merely 
to argue, that, as he had pledged his memory 
to certain facts, which had turned out otherwiſe, 
he muſt be preſumed to be equally incorrect as 
to the others he had depoſed to. The witnels 
had certainly the ſame reaſon to remember 
Wheeler as he had to remember Brown, fince 
he declared that they acted in concert in admit- 
ting or rejecting votes. He requeſted the Com- 
' mittee to advert to the arguments he had urged 
againſt the former polls, which he thought were 
fully more applicable in the preſent caſe. As to 
the uſage which had been ſo much relied on, in 
his opinion, it amounted only to this: That for 
twenty years Brown was agent for one party in 
the borough, and Holmes for another. He 


could not conceive that it was the buſineſs of the 
F ſteward 


mons; as if that were the caſe, and there hap- 
in perſon. 


ered in evidence is inadmiſfible. 


| beſt evidence was the poll, which at ſo late a date 
| Upon this the poll of 1761 was offered in evi- 


the former polls, except that there was no evi- 
dence that Holmes was ſeen writing as well as 


poll himſelf; the former arguments were repeated, 
and the court being cleared, 

A motion was made, and the queſtion being 
put, that the paper offered by the counſel, pur- 
porting to be an original poll, taken at the 
conteſted election in the year 1761, be received 
as fuch.—1t paſſed in the negative. 


5 Reſolved, That it is the opinion of this Com 
nillee, that there is ſufficient _ to ſuppoſe 
" "moos 
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fieward of 2 noble Duke to take the poll at an 
election for a member of the Houſe of Com. _ 


pened to be no ſteward, his Grace muſt b 
The Committee reſolved, That the paper 
I be poll of 1761 was not immediately brought 
forward, and the counſel for the defendants 
| ſeemed inclined to waive it; but when they aſked 
a witneſs of the name of Lee how many voted in + 
that year, the queſtion was objected to; as the 


muſt be preſumed to have been regularly taken. 


dence under nearly the ſame circumſtances as 


Brown, or that the returning-officer took the 
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that 1here does not exift any written poll tthen by 
the returning-officer at the election in 1761. 


Reſolved, That the queſtion propoſed by My, [ 


| Partridge to Foſeph Lee, and objected to by Mf. 
Douglas, be put to the witneſs. 


On this reſolution, the counſel for the defend. 


ants aſked the witneſs what number of perſons 


voted at the election in 1761 ? to which he an- 


fwered, That he did not exactly remember the 
number; but there were between ninety and 
an hundred. | 

The polls being thus diſpofed of, the re of 
the evidence may be ranged under the following 
heads : 

1. To rebut the na that new houſes had 
been built; and that the inhabitants of them had 


voted at elections, and attended the borough 


court-leet. 

2. To prove by parole evidence the yy 1 
the borough. 

3. To ſhew that all the returns were ſigned 
by the inhabitants of old borough-houſes. 


4. To eftabliſh the . of the borough 


court leet. 

5. To ſhew that the language of the re- 
turns for Bramber was equally general with 
that of the returns for Steyning, although the 


_ of election was more confined ; and, 
| 6. To 


6. To peach or to eſtabliſh the nnn ; 


of witneſſes. 
The reader will find the idee on the Arſt 


head collected together in that part of the caſe 
which relates to the erection of new houſes; and 


therefore I ſhall only make a general remark 
here, that the counſel for the defendants proved 


by ſeveral witneſſes, and by the rate of 1734. 


that it was not ar unuſual thing for a perſon to 


live in one houſe and be rated for another: 4 


wirneſs, of the name of Banniſter, ſaid, that in 
1785, he was rated for a houſe that he did not 


inhabit; which was all the property be had 


in it. 

On the ſecond head hs counſel for the de- 
fendants, having proved the death of Richard 
Gray, read the evidence he gave before the 


former Committee; omitting ſuch. parts of it as 


referred to a compariſon of papers, amongſt 


which were the polls rejected by the preſent 


Committee. He ſaid he was eighty-ſeven, and 


had lived at Steyning till 1750. In his time 
there were 100 borough-houſes, and about fifty 


other houſes, called houſes in the hundred. He 


and his father, who died in'the year 1744, aged 


leventy-five, were owners of borough-houſes and 


Utended the borough court-leet ; but not that 
for the hundred. The inhabitants of the hun- 


dred-houſes were not admitted to the borough- 
court- 
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court-leet. The jury uſed to go the bounds of 
the borough when the borough court-leet wa: 
held ; but never went beyond Edward Young's 


| houſe, which was the extent of the borough on 


that fide, and two little borough-houſes, called 
Giant's Caſtle, at the other extremity. They did 


not go the hundred houſes. At all the elections 
he remembered the voters were generally called 


up to the market-houſe, to poll in the order in 
which the houſes ſtood, beginning at Edward 
Young's. He remembered the election in 1734, 
and aſſiſted at it, being, as he ſaid, trained up to 
it; and he declared, that the inhabitants of 


hundred-houſes did not attempt to vote. He 


ſaid the ſame thing of that of 1741, and deſcribed 


the right of voting to be in ancient burgage or 


borough-houſes, or houſes built on the founda- 


tion of burgage-houſes. This he had heard 


from his father and ſeveral other ſubſtantial in- 
habitants, amongſt whom he named Mr. Broun, 


the ſteward. 


Foſeph Curtis declared, That at ſeveral elec- | 
tions which he remembered, perſons, whom 


| however he did not name, were rejected by the 


conſtable and Mr. Brown, becauſe their houſes 
were not built on old foundations. 
Jobn Bannifter alſo gave his teſtimony in fa- 


vour of the defendants. 


. Charles Brown declared, That he bal 
heard 
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heird his, "Fe and ſeveral o others ſay, That the 
right of voting was in the occupiers of ancient 
houſes within the borough, or houſes built upon 
ancient foundations within the borough, paying 
ſcot and lot. He added, that he did not. re- 
collect having heard of a different right, but had 
not been much at n within the laſt thirty 
years. 

Stephen Rickwood, who lived in rig frm 
1741 to 1761, gave a ſimilar deſcription of the 
right of election. He lived in the Chequer, a 
hundred-houſe, and often attended the hundred - 
court-leet, which was held at his own houſe, but 
not once the borough-court z nor did he ever 
vote at an election for Steyning, 

Henry Fohnſon, aged eighty-ſeven, alſo de- 
ſeribed the right of voting in a ſimilar manner. 
One of his expreſſions was, that it was in old 
ancient ſtandard borough-houſes.“ He de- 
cared: he had never heard a different deſcrip- 
tion of it; but it was ſaid, that he had, in a 
converſation, given a different account of it. 

Joſeph Lee had heard old people, now dead, 
and amongſt others, Mr. Brown and Mr. 
Penfold, the ſtewards, ſay, that the right be- 
| longed to a man that lived in a borough-houſe, 
and did ſuit and ſervice to the borough- court, 
and paid ſcot and lot. He went to Steyning 
in 1750, and L Wel twenty-one _ in an old 
a 2 borough- 


borough-houſe. He was conſtable, and ſaid that 
by Brown's direction, he only warned the inhabi- 
tants of borough- houſes; and that he did not 
warn Borcomb, becauſe he lived in a new bouſe. 
Mr. Leeves built a new. houſe in Chauntry- 


Green, upon burgage-land, and wiſhed to have 


it vote, but could not fucceed. This he heard 
from Mr. Holmes and Mr. Leeves, but there 
vas a doubt if the houſe was at that time finiſh- 
ed; and the witneſs could not explain what he 


meant by burgage- land. He alſo faid, that Mr. 


Penfold made a turnpike-road go round a cer- 

tain houſe, becauſe otherwife it would have de- 
ſtroyed a vote by going over an old foundation. 
He had heard Mr. Holmes alſo ſay, that none had 
a right to vote but they who lived in borough- 


houſes; but he did not explain what he meant 


by a borough-houſe. The witneſs had not men- 
tioned this converſation till now. He ſaid, the 
borough-houſes in his time were 101 or 102. 
He remembered the election of 1754; between 
9o and 100 perſons voted at it, the voters were 
called up in the order of their houſes. Thc 
firſt was Young, the next Scutt, which was 
meant to exclude Laundy. 

Witneſſes of the names of Kelh, Langford, 
and Walder, gave a ſimilar. deſcription of 


the right. The firſt ſaid, that Hardes had given | 


him, in a converſation, a different account 
the 
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the right from chat which he had given che 


Committee. fo 
Thomas Thomſon, aged near r faid, No 


—_— houſe gave the right of voting, even if builr 
on borough- ground, except it was built on an 


old foundation; neither would an old foun- 
dation give a vote without there was a houſe 
built on it. He had always been told that per- 


ſons who were bound to attend at the burough 
court-leet had the right of voting; but never 


heard that any were bound to attend there but 
the inhabitants of old borough-houſes. ABT 
Mr. Richard Penfold, fon of the late ſteward, 


| ſaid, That he had always heard his father ſay, 


that the right of election was in a certain de- 
ſcription of - houſes, called ancient borough- 
houſes.” He never ſeemed to doubt of the 
right, The witneſs ſaid, Moſes Michel, called 
by the appellaats, had told him he knew nothing 
of the borough of Steyning. On his croſs- 


examination he ſaid his brother ſucceeded his 


father as agent for Sir John Honywood. The 
converſation with Michel, whom he knew but 
little, was ſhort. Being aſked whether his father 
had explained to him what he meant by ancient 


borough-houſes ? he anſwered, . thoſe particular 


houſes that had a right of voting, and were 
built on the foundations of ancient-houles within 
the borough.” 


> 2 | William 
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Milliam Peckham gave a long teſtimony, and 
the ſame account of the right. An imputation 
was thrown on his character as having once given 
a different account of it. His evidence was a- 
ther confuſed. He was the . of an old 
borough-houſe. 
The counſel for the e being about 
to call other witneſſes to the reputation of the 
right of election, an honourable member of the 
Committee obſerved, That ſo many had been 
already called, that he did not think any addi- 
tional weight could be given to the evidence on 
that head. Upon which Mr. Bond ſaid, That 
it was not uſual for counſel to deſiſt without a 
fimilar intimation from the court, which he was 
very ready to profit by. He ſhould therefore 
cloſe his evidence on this point, as he under- } 
ſtood that his friends on the other fide did not 
mean to call any other witneſſes than to the cha- 
. raters of thoſe who had already e before 
the Committee. | 
As to the third head, W was ſhewn 
the return in 1741, and faid, That all the per- 
fons who ſigned it, to his knowledge lived in old 
| borough-houſes, He ſaid the fame as to the 
returns of 1747 and 54, except that he did not 
know the houſes of James Aſhley and Nich. 
Plaw, who figned the former; or of John Eaſton, 


John Elliot, and Emery Strecher, who ſigned 
the 


by the inhabitants of old borough-houſes only. 


mittee, Mr. Partridge objected to the regula- 
riry of this proceeding, and inſiſted that his 


ſelves to ſuch returns as he might now produce, 
of which he allowed they were at liberty to make 
what uſe they pleaſed, by way of croſs examina- 
tion, The Committee decided, That the objece 


But when the evidence for the defendants was 
that before Mr, Bond proceeded to ſum up, he 


who appear to have figned certain returns already 
produced, and alſo to read from the court-book 
(1675 to 1723) and from the minutes of the 
courts-leet (1734 to 1791) the names of various 
perſons who appear on the homage and qury; 
and likewiſe to ſtate the names of various perſons 


fore the Committee. Upon this, 
iurns had been produced by him, merely for cer- 


lain purpoſes; and that he could not imagine it 
br i. OL was 
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the latter. The return of 1761 was alſo figned : 
The counſel for the appellants proceeding here | 


to minute down certain names which were found 
in other returns already given in to the Com- 


friends on the other fide ſhould confine them- 


tion made by Mr. Partridge was a valid objeftion, 
cloſed, Mr. Douglas ſtated to the Committee, 


propoſed to read the names of various perſons 


who appear upon certain rentals, at preſent wot 


Mr. Bond ſaid, The minutes, rentals, and re- 


} 
| 
| 
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was now competent to the other ſide to uſe them 
for other purpoſes, at a time when he could have 
no opportunity of anſwering the new caſe they 
might make. If they were allowed. to bring 
forward new evidence, he would, in common 
juſtice, be entitled to anſwer it; and thus the 
caſe would never come to a concluſion. He in- 
ſiſted that the counſel for the opponents had ſlip- 
ped the opportunity of profiting by theſe papers, 
as the caſes of both part ies were already cloſed. 

Mr. Douglas, in anſwer 10 the objedtion, ſaid, 
That in contemplation of law, every word of the 
ſeveral documents alluded to was in evidence 
before the Committee, although they had not 
been read in point of fact. He therefore now only 
propoſed to read certain parts of them, in order to 
direct the attention of the Committee to the an- 
| ſwer he had to give to the caſe of the defendants: 
a liberty which, without doubt, he might take in 
his reply, by reading them as parts of his ſpeech. 
It was abſurd io ſay that a paper produced by one 
party, might not be uſed by the adverſe party to 
any purpoſe he choſe. If the defendants made 
a Caſe, avoiding his caſe, he was clearly entitled 
to a reply after they had ſummed up; but he 
never heard of a rejoinder in evidence, and there- 
fore denied that the defendants, after cloſing 
their caſe, could make any farther uſe of ile 
5 0 papers 
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papers in evidence. If they choſe to read any f 


now. He thought his propoſition favourable to 
the defendants, as it gave them an opportunity 
ol obſerving on the whole of his caſe, which theß 
could not do, if he was compelled to read in his 
reply the extracts he now propoſed to make. 
Mr. Bond, in reply, ſaid, That he did not 
mean merely to delay the production of this new 
evidence, for the ſooner it was brought forward, 
the more time he would have to anſwer it; but 
he meant to contend that it was totally inadmiſ- 
fible. He had produced returns for certain pur- 
poles: Mr. Douglas had alſo produced returns 
for other purpoſes. Was it competent for 
Mr. Douglas to look now to thoſe returns for 
other purpoſes than he had ſtated? Could 
he inſiſt in his reply on topics which had not 
been mentioned in his opening? He denied 
that the defendants caſe avoiged that of the ap. - 
pellants ; it was a complete joinder to the iſſue 
tendered by them, in which caſe no ſupple- 
mental evidence ovght to be adduced by the op» 
| ponents, Thoſe terms were borrowed from ſpe- 
cial pleading, in which however a rebutter and 
ſur-rebutter were alſo known. But the Com- 
mittee would not be caught by words; and as it 
was inſiſted that he was not to anſwer the caſe 
intended to be made by the reading of theſe 
2 4 „ 


parts of thoſe documents, they ought to do it 1 
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names, he truſted the Committee would not al. 
low his adverſary to produce evidence, which by 
his own confeſſion, was to remain unanſwered, 
The Committee having Geltberaned, came to 


the follow ing reſolutions : 
That the counſel for the 3 be bas 


to read from the minutes of courts-leet (1734 % 


1791) produced by the defendants, the names of 
various per ſous who appear on the 0 and 


Jury: 
That the counſel for the appellants be now per- 


mitted to read the names of various perſons wha 


appear to have ſigned certain returns produced by 
them, which names have not been alluded to, or 
made uſe of, either by the appellants or the defend: 
ants, in the courſe of the proceedings hitherto : 


That the counſel for the appellants be permitted 


to read from the court-book (1675 to 1723) pro- 
duced by them, the names of various perſons who 
appear on the bowage aud. jury: 

That t be counſel for the. appellants be Pha wap 
to read the names of various perſons who appear 
upon certain renials produced by them : 

That before the counſel for the defendants pro- 
ceeds to ſum up, he be entitled to refer to any papers 
produced in evidence, by either fide, in explanation 


| of any circumflances referred. to by the ae for 


the appellants. 


| Propoſed, 


Mr. Douglas upon this read the names he 
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ways voted i in the Honywood . In 1786. 
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propoſed to read: Theſe 1 have referred to _ 


proper places. See p. 275. 


Io prove the fourth head, beſides he Wen | 


rations which occaſionally fell from the witneſſes L 


already examined, the counſel for the defendants 
called Daniel Eaflon, who was appointed head- 
borough in 1785, and went out of 'office in 
1786, He ſaid that the liſt by which he warned 
the ſuitors to the borough court - leet in 1786, 
contained the names of the maſter of every old 
borough-houſe, and all his lodgers, and none 
elſe. This liſt he afterwards delivered to Mr. 
Medwin, the ſteward ; and it was produced be- 
fore the Committee, together with the other liſts, 
The liſt of 87 was of the fame deſcription, ex- 


cepting that Mr. Marſhal's name was introduced 


into it. But in the liſt of 1789 every inhabitant 
of the town was introduced. The ſteward called 
over the ſujtors by that lift; and when it was ob- 
jected by Mr. John Penfold, that he was deviat- 
ing from the cuſtom of the borough, he ſaid he 
could not pay attention to ſuch a cuſtom, but 
ſhould act as he thought right. In the follow- 
ing year the ſame objections were made to ſome 
perſons who were ſworn on the jury; and the ſame 
anſwer was given. In his eroſs- examination he 
acknowledged that he was a tenant of Sir John 
Honywood ; and that he and his father had al- 


Miſs 


1 CS r 
Miſs Brown lived in Mr. Marſhal's houſe; ſo 


that he could not ſummon the tenant of it: 


and 1t was obſerved, that ſome of the perſons in 
the hit of 1786, inhabited what were reputed to 
be old borough-houſes, but which the appellants 
contended to have been newly built. a 

On the 5 head it was agreed by the counſel 
on both ſides, that an examined liſt of the re- 
turns for Bramber ſhould be delivered to the 
clerk of the Committee. From the 1 3th Cha. II. 


. the indentures of return were between the 


ſheriff, of the one part, and the conſtable and 


others, inhabitants and burgers, or burgeſſes, of 


the other part. In 1702, between the ſheriff 
and the conſtable, and the inhabitants of the 
borough. In 1703, between the ſheriff and the 
conſtable, and many others, inhabitants and 
electors. In 1705, between the ſheriff and the 
conſtable, and many others inhabitants, and a ſe- 
cond between the ſheriff and the conſtable, and 


many others, burgeſſes; which was alſo the 
language of the laſt produced, viz. of the 20h 


Dec. 1707. 
On the Arb and laft head, the following queſ- 
tions aroſe: 

The counſel for the n obtring that 
there was an apparent contradiction in the evi- 


dence of Edward Hardes and that of William 


; mn propoſed to call Hardes again, and to con- 
front 


* 


® 
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front bim with Kelſy, To this the counſel for the 


defendants objected, becauſe Hardes had been 
preſent during the proceedings of che Com- 
mittee; but the Committee reſolved, That the 
witneſs Hardes may be called in, ſolely to confront 
the witneſs Kelſy as to their reſpective evidence z 


but that neither of them ſhall be further examined, 


This, however, was not inſiſted on, but it was 
propoſed to call Mr, Medwin and Philip Norris 


do the characters of Hardes and Wheeler. The 


Committee, however, relolved, Not to admit the 


agents of either party to be called to the charatter 
of the witneſſes of that party: And, That Philip 


Norris, having been frequently in the om duriug 


the hearing of this cauſe, be not examined. 


The counſel for the defendants called REAR 


neſſes to the characters of Peckham and John · 


ſon. 


The evidence on boch ſides being cloſed, and 


Mr. Boxp, 


on the pant of the defendants, having 4 


That he had no evidence to adduce that came 
within the reſolutions, mentioned in page 344, 
he proceeded to ſubmit his obſervations upon 
the whole evidence before the Committee ; the 


bulk of which, he obſerved, had not been dimi- 


niſhed, although the queſtion had been con- 
ann narrowed by the excluſion of the 
hundred 
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hundred-houſes ; the ſpirit of which determina. 
tion he thought extended to thoſe in the manors 
of Charlton and King's Barns, as there was no eyi. 
dence to prove that they were within the borough, 
He thought the queſtion was accurately ſtated by 
an honourable member to be this : Whether the 
right of voting was a right attaching on the in- 
habitant of every houſe in Steyning, or only on 
the inhabitants of ſuch houſes as had been called 
ancient borough-houſes by the witneſſes? The 
means reſorted to by his clients for aſcertaining 
the difference between theſe houſes, were the 
hiſtory of the borough court-leet, and the tra- 
dition of ancient perſons ; but the former was 
| adduced merely to illuſtrate the ſubject, certainly 
not to prove that the right flowed from the 
borough-court, or was dependant upon it; and 
therefore it could not be urged againſt that court 
that it had not perhaps ſo regular a conſtitution 
as moſt other courts-leet, although if preſſed on 
that ſubject, he could refer to a caſe which proved 
that a leet might exiſt within a lect (a) ; and 
which alſo explained the law to be, * that every 
man ought to be within a leet ; and none could 
be of two leets.” But whatever reſtrains and 


limits a juriſdiction at common law, leaves every 


thing to which it does not attach as it ſtood | 


(a) Cook verſus Stubbs. 2 Croke, 533, | 


A... . , Gus 4a” ww, e Hy Wwe -» 


| STEYNING. 15 349 
by the common law ; he had therefore ſuffi- 


Sw deſcribed the limits of the juriſdiction | 


of the borough court-leet, when he: had proved 


that the only ſuitors to it were the inhabitants of 
| the old borough-houſes, for all others neceſſarily 
| fell within the juriſdiction of the common law, 


and therefore were bound to attend the court-. 
leet of the hundred. He had alſo proved, that 


che conſtable was choſen by the inhabitants of 
old borough-houſes ; and though ſome excep- 


tions were proved to theſe poſitions, he requeſted 
the Committee to conſider that theſe inſtances 
were drawn from the minutes of the court- 


| leet, which were chiefly copied by the clerks 


of the preſent ſteward ; and that the liſts 
of thoſe returned on the jury were wanting, 
which would have beſt aſcertained the deſcrip- 


tion of the ſuitors. This defect had, however, 
been ſupplied by the teſtimony of thoſe wha 


had filled borough - offices, and had done ſuit 


and ſervice at the borough-court. His friends 


on the other fide had brought forward ſome 
exceptions to the general rule; but the per- 
ſons mentioned by them, he believed, would 
turn out to be the inhabitants of ſplit tenements, 
which were ancient borough-houſes, who were 


properly inmates or reſiants, and therefore 


ought in law to have been ſummoned to the 
"_— court-leet, Thoſe inſtances therefore, 
| | inſtead 
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inſtead of contradicting, confirmed the poſition 
he had laid down. Though he did not mean to 
contend that the right was, ſtrictly ſpeaking, a 


burgage-right, it bore a ſtrong analogy to that 
tenure: It was perhaps more in the true ſpirit 


of it than the right of voting in ſtrict burgage. 


boroughs ; for 1 it could hardly be fuppoſed that 
in ancient times a perſon might return, after 2 


long abſence, and vote in right of land which 


he had not occupied; but it is more probable 


that the right was, as in Steyning, partly of a 


real and partly of a perſonal nature. If it was ſo 
extended as to attach on every houſe within the 
| borough, was it not ſingular that there was no 
perambulation to aſcertain the limirs of the 
borough, and that even the ſteward was totally 
ignorant of them? The only criterion by which 
they had attempted to judge of what was or what 


was not within the borough, is the payment of 


a quit-rent to the Lord, which he thought could 
never be collected with accuracy from the 
| miſerable rentals delivered to the Committee, 
obliterated as they were, and rendered almoſt ille- 
gible by interlineations. He begged leave to 
fay, that the wit which had been thrown out by 
the gentlemen on the other fide, when they 
dalled his deſcription of the borough a platform 
teſſulated and ſported, muſt now return on them- 

ſelves; becauſe the borough was certainly handed 
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to. them: interſperſed with hundred - houſes, 


| and was therefore Open to their former obſer» 3 


vations. But every perſon mult know that in 
this country ſeveral juriſdictions are frequently 
interwoven with one another, in ſuch a way that 
one may pals through five or fix of them in as 
many hours. The argument which they drew 
from the progreſſive number of voters, was, in 
his opinion, equally incorrect; for in the firſt 
poll produced, the. number was not leſs than 
that which he contended for; and the rate of 
1609, which contains only ſixty-three names, 
cannot decide the point, as every one knows that 
at that period the poor were not ſo numerous as 
now, and therefore the fund for their relief was 
not required to be ſo large. Doomſday-Book | 
ſhews that in the time of the Conqueror there 
were 118 maſuræ in Steyning (a): a word which 
Spelman explains to mean, when applied to a 
borough, either the land to which a houſe be- 
longs, or the houſe itſelf; in either way, the ex- 
preſſion denotes that there were at that time 
113 meſſuages in Steyning. The ſubſequent 
diminution of them eſtabliſhed nothing, and 
the increaſe of the diminiſhed number from a 


particular period, only proved that when the 


tight of voting became more valuable, men 


(a) See the paſſage at the end of the caſe. 
88 ſought 


352 9 5 CASE Tv. 
e e out the ancient teen and buil 
upon them. But if the argument of progreſſive 
numbers was concluſive, did that progreſſion 
exiſt on their ſide? Had more and more houſes 
been built on land not burgage-land ? No: yet 
the Faggs, the Gorings, and others, had pro- 
perty in the borough, as well as the noble fa- 
mily who were then Catholics. The fact fur. 
niſhes an internal evidence of the right, to which 
be thought no rational anſwer could be given. 
He now proceeded to conſider the returns, eſpe- 
cially thoſe produced by the defendants, with a 
view of proving that their latiguage was too in- 
accurate to be relied on; and on this ſubje& 
quoted Serjeant Glanville and 1 Luders, p. 15. 
The firſt was in the reign of Mary, and deſcribed 
the electors to be burgeſſes and freebolders 7 But 
there was not a particle of evidence that the 
freeholders vote. The other, in the reign of 
Elizabeth, is by the burgeſſes after their »/age 
and cuſtom : words which certainly would admit 
of his conſtruction ; but both were ſigned by 
Farnfold of Gatewick; a houſe which was clearly 
proved to be out of the borough. The evidence 
however he thought aſſumed a very different ap- 
pearance, when he proved that thirty or forty 
perſons of a particular deſcription (with very few 
exceptions) and no others, had ſigned a vaſt 


number of returns. The joint returns for 
| | Bramber 
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Bramber and Steyning proved that at one pe- 
riod the two boroughs lent members together; 
but as this had been denied, he referred to the 
authorities of Prynne and Willis, who were diſ- 

intereſted in the cauſe, and who ſtate the fact 
to have been ſo. The concluſion to be drawn 

from this union is not immaterial; for if the two 
boroughs were one, they probably had one re- 
turning-officer, and the rights of election were 


probably the ſame: they are ſo in Weymouth 
and Melcombe Regis; the only inſtance where 


two boroughs are united. The returns for 
Steyning are alſo in the ſame terms with thoſe 
for Bramber; which creates another preſumption 


that the ſame terms were uſed to deſcribe a 
ſimilar right. As. to the agreements made at 


the bar of the houſe, he obſerved that the only 


attention that could be paid to them was to con- 
ider them as evidence of the uſage of the place; 
but the commencement of this century was fo 


late a period, that living evidence of the uſage 
at that time could be procured. . Gray (whoſe 
death he lamented) was eighty-ſeven when he 


died; he ſpeaks of the declarations of his father, 


who was born 123 years ago. Other perſons 
ſpeak of the declarations of perſons who muſt 
have remembered the periods of conteſt. Vet 
theſe all give the right to the borough-houſes, 
or, as they add, ancient borough-liouſes: words 
3 n 
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which muſt be allowed to explain the agree · 


ments of parties, or, if contradictory, to overturn 
them. He did not think that the Committee 
could liſten to the idea of a plot, formed by up- 
wards of 100 perſons, not one of whom betrays 
it, in oppoſition to the teſtimony of credible wit- 
nefles who declare they never heard. of ſuch a 
conſpiracy. Having diſcuſſed this ſubject, he 
proceeded to the poll of 1734, which-he ob- 
ſerved was found the very day before the laſt 
trial, as the rate of that year was diſcovered the 
day befofe the preſent one commenced. A ſin- 
gular felicity, that papers of importance ſhould 
be found the moment before they were wanted. 


It was ſaid, however, to contain ſome peculiar + 
marks of authenticity, and was figned by the 


returning-officer, who perhaps conſcious that it 
did not much reſemble a poll, had affixed to it 
a ſort of certificate which put him in mind of 


the painter, who was obliged to write under his 
productions, This is a Lion: This is @ Bear. 
Ihe firſt name on this poll to which any obfer- - 

vation is applicable, is that of Thomas Laundy ; 


but it turns out that Young, the authenticator 


of the poll, was landlord of the houſe, and in all 


probability made no difficulty of allowing his te- 
| nant to vote. Laundy's name alſo appears on the 
court-books the year before his houſe was built, 
which he would leave to the other fide to explain. 


John 


thy 
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John Box at that time lived in the Cheguer, 
which is allowed to be a hundred-houſe; but in 
the ſubſequent rate of 1734, it appears he was 
rated for Jobbington's Caſtle. Indeed about 
this time it appears to have been much the 
practice for the voters to be rated for old 
borough-houſes in which they did not live; and 
though the legality of this practice cannot be 
ſuſtained, it ſhews the underſtanding of man- 
kind in general, as they never went to be rated 
for houſes newly built. It appears alſo in evi- 
dence, that perſons were ſummoned to the bo- 
rough-courts, not becauſe they lived in old 
borough-houſes, but becauſe they were rated 
for them, the headborough being guided by the 
rate, Chatfield lived at the King's Arms, which 
is clearly a hundred - houſe ; but he was rated 
for another within the borough ; and Parker re- 
fided at Gatewick, which 1s out of the borough. 
Two votes are alſo moſt juſtly queried; that for 
Kemp's houſe, formerly Pike's, and John Dennet. 


As to the firſt, Thompſon ſaid that he lived in 


that houſe from 1747 to 1750; and that his 
vote was not ſolicited although the borough was 
canvaſſed : and as to tlie ſecond, Kelſy expreſsly 
fad, that Mr. Leaves built it on burgage-ground, 
in order to make a vote which he could not 
effect, and therefore ſold the property. Having 
thus Ae the poll of 1734, and the caſes of 
A a 2 : newly | 
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newly erected or ſplit tenements, he obſerved, 
that if after all, there remained a few inſtances 

of that deſcription which the appellants had 
urged, they ought not to overturn the an- 
cient uſage of the borough. He would appeal 
to every member of the Committee, whether 
ſeven, eight, or nine votes improperly admitted, 
ought to have that effect in any borough in the 
kingdom? Do not inſtances of ſplit burgages 
occur in every burgage-tenure borough ? Im- 
proper votes often get on a poll; and if they do 
not affect the majority, are allowed to ſtand 


there by the favour of the returning-officer : the 


argument is only concluſive when the rejection 
of them would have gained the ſeat. On the 
other hand, one of his witneſſes had declared 
that in 1754 and 1761, four or five were re- 
jected ; which counterbalances the inſtances of 
a few improperly admitted to vote. Mr. Bond 


now proceeded to comment on the traditionary 


evidence of uſage, and expoſed ſome contra- 
dictions in the evidence on that head for the 
_ appellants. He oppoſed the teſtimony of the 
ſons of Brown and Penfold, the ſtewards, to the 


oppoſite. account of their declarations given by ' 


Hope and Shaft, Their fons muſt be ſuppoſed 
to have been their moſt confidential friends; but 
they are found betraying their real ſentiments of 


the right to every one, except thoſe whom they 
| 7 could 
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| could truſt. As to the dend of the former 


gentleman, he obſerved, that the only impu- 
tation thrown on him was, that he acted as agent 


to the Faggs. But there was another party in 
the borough; the Faggs were oppoſed by the 
Gorings; and it is therefore difficult to ſuppoſe. 


that Brown fabricated a plan to which both 


conſented. Eleven witneſſes (the Committee 


might reject two of chem if they choſe) had not 


only deſcribed the right to be as he had ſtateed 


it, but had expreſsly negatived the right of a 


houſe built on new burgage- ground where there 


was no old foundation; whereas moſt of the 
witneſſes on the other ſide do not ſpeak to the 


" actual declarations of ancient perſons, but merely 


to their opinions. He had avoided. hitherto 
ſaying any thing of the additional evidence, 


which Mr. Douglas had lately brought forward 
vith an anxiety which betrayed his opinion that 


till then his caſe was not proved. That evidence 


could only be anſwered by facts, which it was | 
impoſſible for the defendants to produce when 


their caſe was cloſed ; and therefore he hoped 
that the Committee would, in their juſtice, diſ- 
card evidence which he had not had an oppor- 
tunity of contradicting. Notwithſtanding the 
valt maſs of matter before the Committee, and 
the rejection of his polls, the ſtrong features of 
the caſe remained the ſame ; and he might there- 
| Aa 3 fore 
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fore ſay, without being guilty of impropriety, that 


if the caſe were doubtful, in an honeſt mind the 
deciſion of a former Committee in his favour 
- ought to turn the ſcale. 


Mr. DovcLas, in reply, 


Laid, That the queſtion was certainly difficult as 


well as important, in as much as it embraced a 
great variety of topics not neceſſarily connected 
with one another; but at the ſame time the two 


propoſitions reſpectively contended for were 
- fimple; and every man muſt underſtand the na- 
ture of the arguments and proofs by which they 


are to be ſupported. No poſitive law had been 
produced on the ſubject, and therefore the 
Committee were to decide which of the two 
ſtatements was proved; or if neither of them 
was fo, to define the real right of election: an 
_ obſervation which he made more for the fake of 
conſidering the ſubject accurately, than from any 

idea that a third right was eſtabliſhed by the evi- 
dence. His ſtatement had this advantage, that 


it concurred with the common law right of elec 
tion; to which theirs was moſt repugnant. The 


hiſtory of the uſage of the borough might be 
divided into three periods ; the firſt of which 
commenced. with the earlieſt tradition, and 
ended in 1712, when the laſt accounts of the 


right are to be found on the mm the ſecond 
extends 
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xtends to and includes the year 1734: and the 
third reaches from thence to the preſent time. 5 
Under the firſt he ſhould confider the arguments 


Doomſday : under the ſecond the poll of 1734, 
compared with the ſubſequent rate of that year : | 
and under the third the practice of the court- 
leet, the acts of the occupiers of newly built 
houſes, and, above all, the parole evidence of re- 
putation on both ſides. It is ſingular that the 
words ancient borough-houſe, or ancient founda- 
ions never once occur in the evidence given to 
the Committees of Privilege, or in the agree- 
ments of the parties; yet the numbers were fre- 
quently fo nearly balanced, and the exertions of 
the parties were ſo great when five guincas were 


a houſe was new muſt have been ſtarted, if an 
idea had been entertained of its validity. In 
1701, however, Wolgar is faid to live in 
part of a houſe,” not part of an ancient houſe, 
and Longmore hires a little houſe” (not a 
little ancient houſe) and gets upon the rate; 
but in Bramber the caſe is very different. In 
1703 © the right of election was agreed to be in 
the perſons inhabiting in ancient houſes, or in 
houſes built on ancient foundations, paying ſcot 
and lot.“ The evidence alſo goes to aſcertain . 
whether or not the houſes were of that deſcrip- 
AS4 tion. 


— 


drawn from the conteſts in 1701, 10, and 12, 
the returns for Bramber, the joint returns, and 


given for a jack in 1701, that the objection that 


r 
tion. Three voters are brought forward by the 
petitioners who inhabited in ancient houſes,” 
and it is objected to four others, ** that they did 
not live in ancient houſes (a).“ In 1715 the 
agreement is the ſame, and the evidence turns 
on the ſame points: it is objected to Thonias 
Bawcomb, that he was an inhabitant of Steyn- 
ing, and voted for the new end of an ancient 
houſe, where a widow lives.” On the other ſide, 
a witneſs ſaid, that he knew that the houſe where 
Bawcomb lives was within the borough of 
Bramber (which according. to the defendants 
would have been ſufficient); but he adds, and 4 
burgage-houſe. Wheeler ſays, that Churcher's 
houſe is a new built houſe upon an old founda- 
tion (b). The perſons of the drama are the ſame 
Here as in the conteſts for Steyning; he thought 
it therefore ſelf-evident, if nothing appeared on 
the ſubject but the Journals of the Houle of 
Commons, that the difference of theſe exprel- 
ſions marked a difference of right in theſe two 
boroughs. It was the direct intereſt of the Faggs, 
the Gorings, and the Walliſes to cloſe the bo- 
— royghif poſſible, and to urge, as the preſent de- 
fendants had, the limited number of maſuræ re- 
corded in Doomſday; and the intent of producing 
ſo many returns was not, as had been imagined, to 


bel 14 Journ. p. 287. (5) 18 Journ. p. 155. 
collect 
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| colles the right from the a ces of it found 
in them, for he knew that they were 1n general 
too inaccurate to be relied on, but to ſhew that 
ſome one perſon of the families juſt mentioned, 
had always repreſented the borough, They had 
therefore by their conduct declared the borough 


to be open, and their declaratipns were in law 
thoſe of Sir John Honywood, who claimed under 


them. As to that record of high antiquity, 


Doomſday-book, he did not fee that any con- 
clufive argument could be drawn from it; and 


what little it furniſhed was unfavourable to the 


defendants ; for it ſtates that there was a caru- 


cate and a half of land in the borough, which, 
according to Spelman, is 150 acres, whereas all 
his clients meant to force within its boundary 
at moſt amounted to ten. The deſcription was 
probably of a larger diſtrict, and comprehended 
Bramber ; but whether Bramber and Steyning 


vere two ſingle boroughs like Banbury, and re- 


turned each one member, or whether they made 


but one borough, and returned two jointly, no 


accurate concluſion could be drawn from either 
ſuppoſition; for it happens in many places, as 


in Briſtol and Okehampton, that there are two 


clailes of voters, freeholders and burgeſſes or free- 


men; and in Peterborough there are two diſ- 
ids which have different rights: the returning . 


officer of Steyning and Bramber would therefore 


have 


1 
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have laboured under no greater difficulty than 
is impoſed on the returning officers of theſe | 
places; and it was begging the queſtion to lay 
that the right of voting in Bramber muſt extend 
to Steyning, as it might juſt as well be argued | 
that the right of Steyuing mult govern Bramber, 
fince both were eſtabliſhed by agreements. But 
if the borough at the time of the conqueſt was not 
neceflarily confined | to 118 houſes, he was not 
forced to account for their diminution to 60 in 
1609. It is fair to argue that their number was 
not greater, from the rate of that year; for by the abl 
43d of Elizabeth, the rate muſt be laid upon all _ 
houſes and lands, and if a ſmaller ſum only be Fs 
required, the deduction muſt be made propor- Th: 
tionably from the poſſeſſions of each occupier, 
This argument was alſo ſtrengthened by the pre- 
ſumption that all the voting houſes in the bo- 
rough would have been rated, as it is known 
that in the reign of James the Firſt, a ſeat in 
parliament was an object of ambition : and Glan- 


— > A 


cent 
it ou 
turni 
with 
years 
turn! 


ville's Reports ſhew that conteſted elections were to th 
then as frequent as now. If therefore he had major 
proved that the right at the commencement of the p 
this ceatury was as he had ſtated it, nothing ws 
weigh 
ſince could alter it but an act of the legiſlature; will be 
and the only mode in which the gentlemen on teſtam 
the other ſide could avoid this concluſion in bis wes 


favour, was by contending chat the p 255 * an act 
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not fo complete but that the ſubſequent uſage of 
the borough might explain it differently. On this 
head he obſerved, that as the Journals had been 
the main object of his attention during the firſt 
period of the hiſtory of the borough, ſo the poll | 
of the year 1734 (at which time Mr. Brown 
commenced his ſtewardſhip) might be deno- 
minated the center of the ſecond. He muſt 
not forget to ſtate that this was the only poll 
in evidence, except thoſe of the late con- 
teſts, But though this had been unqueſtion- 
ably proved by the deciſions of the Commit- 
tee, he ſhould examine ſome of the obſervations 
made by Mr. Bond to attack its credibility. 
That learned gentleman had alluded to the re- 
cent date of its finding ; but it was found where. 
it ought to be, with the repreſentatives of the re- 
turning officer. It is probable that it was taken 
with care, as the bribery act paſſed a very few 
years before (a), which impoſed an oath on re- 
turning officers to return ſuch perſons as ſhould 
to the beſt of their judgment appear to have a 
majority of legal votes. As to the jocular ſtory of 
the painter, he obſerved that it had not any 
eight when applied to legal tranſactions; for a 
will begins by ſaying, “ This is the laſt will and 
teſtament” of the perſon making it : the firſt 
words of an indenture are © This indenture:” 
an act of Parliament recites itſelf to be ſo. He 


' (6) S Geo 2: Clit = fm 
; mould 
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ſhould make it appear by this poll, that the in- 
habitants of ſeveral new houſes and of ſplit tene- 
ments had been allowed to vote; the Committee 
were therefore called upon to preſume that the 


returning officer acted contrary to his duty and 

his oath, owing to ſome urgent intereſt : an idea 
which muſt be entirely diſpelled, when it ſhall 
appear that ſeveral of thoſe very perſons voted | 


againſt the party he had eſpouſed. This was 
the caſe with reſpect to Philip Longford and 


the two Petos, whoſe votes are not queried, 
though given for the Marquis of Carnaervon, 


and therefore againſt Lord Vane, whole ſeat was 
in danger. On the other hand, Thomas Pike's 
vote is queried, though given for Young's 
party. Having thus cleared the poll of all 
obloquy, he proceeded to compare it with the 
rate of 1734, made nine months afterwards. 
From this it had been ſtated, (a) that in the town of 


. Steyning 117 houſes were rated; from theſe de- 


duct five inhabited by women, and ſeven in the 
manor of Charlton, and there will remain 105. 


On the poll there are 105; but according to the 
defendants there are only 101 voting - houſes: 


from theſe deduct five inhabited by women, and 


ninety- ſix will remain; which leaves nine votes 


upon the poll, which could not poſſibly have any 


tight to ſtand there. He would aſk any gentle- 


() See page 269, 
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man acquainted with burgage-tenure, whether 
this diminution and increaſe of members could 
poſſibly have taken place, if from the com- 
mencement of the right there had been 101 
voting-houſes > They ſay a few votes for ſplit 


negligence or favour of the returning officer; 
but would not theſe, as-well as new built houſes, 
have been narrowly watched in 1701, when there 
was only a majority of three? and is it not pro- 
bable that all the old foundations would have been. 


juſtly expected, becauſe the property within the 
borough was poſſeſſed by great men, againft 
whom the ſmaller proprietors would have in 
yain attempted to uvite, and the little trade 
of the borough afforded no encouragement to 
erect new houſes. Having diſcuſſed this ſub- 


and ſplit tenements ; on which head he obſerved 
that the identity. of the houſes, and the inhabit- 


tered all through the minutes. It was ſaid, he, 
the uſe made of the latter had impoſed a hard. 

ſhip on the defendants; but what hardſhip was 
there in recurring on a ſecond trial to the public 
records of the kingdom? The returns were as 
open to the one fide as to the other; and the 


houſes might have crept upon the poll, by the 


ſearched out? But a greater increaſe cannot be 


jet, he proceeded to the new built houſes _ 


ants of them, had been proved by a vaſt variety 
of parole and written evidence, which was ſcat- 


obſervation was in a great degree applicable to 
5 | the 


* 
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the minutes of the court-leet and the rentals, as 


| they had had the inſpection of them for a long 


time, and might, if they choſe, have taken 
copies. It could be no objection to the latter 
that they were interlined and blotted ; for if the 
alterations were made in order to correct errors, 

or to ſtate a ſucceſſion of facts, the papers were 
more authentic ; and if done fraudulently, the 
blame was to be imputed to Mr. Penfold, from 


: whoſe hands they were received. The deeds and 


parole teſtimony on this head, he thought, proved 
the point he contended for in a more ſatisfactory 
manner than could be expected, conſidering that 
moſt of thoſe houſes belonged to Sir John Hony- 
wood ; and the returns, and minutes of the 
court-leet, had alſo been conſulted with ſuc- 
ceſs; for the former had exhibited in the 
body of them the names of many of the inha- 
bitants of thoſe houſes, which it cannot be ſup- 
poſed the conſtable would have placed in that 
conſpicuous ſituation, if he had thought they had 
no right to vote, and the latter proved that thoſe 
perſons, contrary to the aſſertion of the other 
fide, had attended the borough court-leet. There 
was an abſurdity in the argument drawn from 
the practice of that court; which nothing could 
do away ; for, allowing it to have been proved 
(although there is no evidence of ſuch an uſage 
before the time of Brown) it is completely i|- | 


legal; 


+. 8 MMT G. - 
legal; becauſe by law every male reſiant of the age 
of twelve, excepting prieſts (even a ſervant) is 
bound to attend; and the ſteward may take 
a ſtranger paſſing through the town, for the 
purpoſe of forming a jury (@). Again, a 
nuiſance is an offence indictable at that court; 
but if ous. exiſted in any of the ſtreets or 
lanes which connected theſe detached houles, 
according to their argument, it would not 
have been within the juriſdiction of the court; 


but there are preſentments of the roads being 


out of repair. Juriſdictions are undoubtedly 
often interſected; but an inſtance like this 
never before occurred, of 101 iſlands dropt 
into the ſea of hundred; nor would the fact, if 

it were taken to exiſt, decide the right of voting, 
which was unconnected with it. Having gone 
through the two firſt periods of the hiſtory of 
the borough, he came to the evidence of repu- 
ation, as properly falling under the third. On 
this ſubjeQ, he obſerved, that the right of elec- 
tion, ſet up by the defendants, was in reality 
contained in that which the appellants wiſhed to 
eſtabliſh, and it therefore became natural in a 
borough like this, where there were but few 
houſes, and from the ſmall iu creaſe of popula- 
tion, ſcarcely any newly built, and where of 
courſe the right mult have been chiefly exerciſed 


(4 2 Inſtit.— Com. Dig. tit. Leet. 
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by the inhabitants of old houſes, to ſuppoſe that 
in law the right was confined to thoſe old houſes, 
Accordingly Brown and Penfold are found giy. 
ing illegal directions, that none ſhould be fum. 
moned to the borough- court but perſons of that 
deſcription. This muſt be ſuppoſed to have 
been done with an intereſted view; yet at times 
they are found betraying that their ſecret opi- 
nion (which muſt have been derived from the 
hiſtory of the place, and the facts within their 
knowledge) differed from their public declara- 
tions. Having commented on the teſtimony of 
the different witneſſes, he {aid it would affect the 
declarations of moſt of thoſe on the other ſide, 
that they inſiſted that they never heard of the right 
ſet up by the appellants; for as he had proved 

in the firſt part of his ſpeech, that that right 
was in truth recorded in the Journals, at the 
commencement of this century, it followed that 
they were either too uninformed to be relied on, 
or too corrupt to tell the truth. Moſt of them 
| alſo are either tenants to Sir John Honywood, 
or are at this time owners of old borough-houſes, 
or have lately ſold them ; in all which caſes they 
are intereſted to ſecure the right which they 
imagine to belong to them. Upon the whole, 
he begged the Committee to conſider how, on 
the one hand, his evidence had confirmed, if it 
wanted confirmation, the language of the Jour- 


JJ...“ - a6 
nals of the Houſe of Commons, had proved the 
gradual increaſe of numbers, and detected the 
ſchemes of Brown and Penfold: how, on the 
other hand, the preſentments of new houſes and 
the admiſſion of their inhabitants to vote at 
elections againſt the intereſt of the returning- 
_ officers, had contradicted the pretended number | 
of 101 voting-houſes, and had forced the counſel 
for the defendants to abandon the practice of 
the court-leet : a ground on which they formerly 
ſo much relied. 

On Wedneſday the 4th of April, the Com- 
mittee informed the Houſe, by their Chairman, 
that they had required the counſel for the 
ſeveral parties to deliver to the clerk of the 
Committee, ſtatements in writing of the right 
of election for which they eee con- 
tended. | 

That in conſequence thereof, the counſel for 
the petitioners (appellants) James Martin Lloyd, 
Eſq. William Cooper, John Butcher, Thomas 
Sone, Siderick Elgar, Richard Jenner, Charles 
Groome, Thomas Newman, Richard Kemp, 
Edmund Streeter, William Sharpe, Thomas 
Young, and John Bachelor the younger, de- 
livered in a ſtatement as follows : 

That the right of election of members * | 
4 ſerve in parliament for the borough of Steyn- 
3 9 e eee 
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ing, in the county of Suſſex, is in the con- 
* ſtable and houſeholders, inhabitants within 
« the ſaid borough, paying ſcot and not receiv- 
* ing alin.” -* 

That the counſel for the electors petitioner 
delivered in a ſtatement as follows: 

The counſel for the petitioners, Richard 
“ Longhurſt, William Town, Thomas Stam: 
% mer, Thomas Cox, John Morris, and Joſeph 
Curtis junior, to defend the right of election 
for the borough of Steyning, in the county 
„ of Suſſex, as reported to the houſe by the 
te Select Committee, on the 7th day of March 
„ 1791, ſtate the right of election of members 
te to ſerve in parliament for the ſaid borough to 
* be in the inhabitants of ancient houſes, and 
56 of houſes built on the ſcites of ancient houſes 
$6 within the ſaid borough of Steyning, being 
* houſeholders, paying ſcot and as and not 
receiving alms.“ 

That the Committee vat determined, T hat 
the right of election, as ſet forth in the ſaid laſt 
mentioned ſtatement, is not the right of election 
for the borough of Steyning, in the county of 
ouflex, | 
That no perſons have a right to vote at an 
eleflion of members to ſerve in parliament for ihe 
borough of Sleyning, in reſpect of any houſes 
within the 8 of nn, the tithing +4 

Sh 
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dung ton, or the manors of Charlton or _ $ Barns: 


And, 
That the right if eleftion of members to ſerve 


in parliament for the borough of Steyning, in the 


county of Suſſex, is in the conſtable and houſe- 


holders, inhabitants within the ſaid borough, ” 
ing ſea! and lot. 


And the faid determinations were ordered to 


be entered in the Journals of the Houſe, 


The paſſage from Doomſday- book, alluded 


to in this Caſe, is as follows: Under the 


title Sudſexe, Terra Meeks" fone” in 
 Goeflelinges Ha. 


In Burgo fuer” CxV11t. maſuræ. et reddeb. 1111. lib. 
et 11. Sol. modo ſunt. xxv iti. maſuræ. et reddt. c. ſolid. 
et c. den et hut. 1 car, et dim. Ad curiam opabant. fic, 
Villani T. R. E. T. R. E. valeb' qt. xx. et. vi. lib. et 
poſt, L. lib. M: C. lib. et tam eſt * firma! p. exx ii. lib. 
11. fol min.” Fo 
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bers: 


William Drake, Jun. Eſq. 


| The "FR was appointed on the 26th 5 of 
March 179 _ conſiſted of the n Mem- 


Matthew 8 Eſq. Chairman, 
| Robert Williams, * 

Robert Peele, Eſꝗ. 

John Dent, Eſq. 

John Pitt, Eſq. 

Thomas Williams, Eſq. 

Sir William Heathcote, . 

Hon. John Hope, 

William Milles, Eſq. 


Hon. William Elliot, 
Charles Callis Weſtern, Eſq, 


Charles Rainsford, Eſq. th 
Sir James Murray, Bart. be 
William MacDovall, Eſq. be 
Fg Petitioner, - 8 fiy 
John Rutherford, of Edgerſton, Eſq *_ 3 
hi 

CounsEL, 


Mr. Partridge, Mr. Tait, Mr. Dundas. 


Sitting Member, C0 

Sir George Douglas, Bart. bi 
| 0 

"Count, > the 


Mr. Douglas, Mr. Ludess, Di. 
: . x - clai 


Of the County of 


N ue * G N 
M. Parcidge open Ws cafe on the part 
of the petitioner, ſtating, T hat the elec- 

tion for this county was held at Jedburgh, on 
the 24th of July 1 790, when Sir Gilbert Elliott 
being præſes, declared Sir George Douglas to 
be duly ele ted by a majority of thirty to twenty- 
five. Mr. Rutherford, the petitioner, inſiſted, 
that the greater number of legal votes was for 
him, the frecholders having refuſed to allow 
the votes of fix gentlemen which had been given 
under proteſt in his fayour. Four of theſe, viz, 
Colonel Pringle, Mr. Mark Pringle, Mr. Dallas, 
and Mr, Davidſon, were ſtruck off the roll by 
the frecholders, at the election- meeting; and 
the other two, viz. Mr. Sibbald and Mr. 
Dickſon, having claimed to be inrolled, their 
chin were rejected by the frecholders. All 
| 'B b 4: . 


4 
* 


' 


4 


theſe gentlemen have ſince been put upon the 


— 


any pretence of an alteration of the circumſtances 


pealed to the court of ſeſſion, he was replaced in 
is former ſituation on the roll, by the decree of 
that court, which was aſterwards couffrmed by | 


1 
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roll by decrees of the court of ſeſſion, upon 
ſeveral appeals from thoſe acts of the court of 


freeholders. 


Colonel Pringle” s Vote. 


Col. Pringle had been put upon the roll in 
the year 1781, and continued on it without 


of his title. At the election · meeting, Mr. Elliott 
of Wells, a freeholder in the intereſt of Sir George 


Douglas, tendered to him the oath of truſt and 


poſſeſſion, as he was intitled to do by the ſtat. 
7G. II. ch. 16. Col. Pringle declared himſelf 
ready to take the oath ; upon which Mr. Elliott 


required him, previous to taking it, to an- 
wer certain interrogatories which he had pre- 
pared for the purpoſe of expiſcating the true 
nature of his qualification. Colonel Pringle, 
conceiving that the freeholders had no right to 
call upon him to anſwer any interrogatories, re- 


fuſed to do ſo; whereupon he was ſtruck off the 
roll on the motion of Mr. Elliott. Having ap- 


=} houſe of Lords (a 4). 


Mr. Partridge and Mr. Tait inf ſed, That by 


(s) Sep ante Page 216, 
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the Nite 16 G. II. c. 11. Col. Pringle was in- 
titled to continue upon the roll, after having 
been upon it for four months, unleſs in caſe of 
refuſal to take the oath of truſt and poſſeſſion, 
or an alteration of the circumſtances of his title; 
and that, being on the roll, he was entitled to 
vote, if no perſonal diſqualification attached on 
him, ſuch as ariſes from attending nonjuring- 
meeting-houſes, or being a revenue officer, 
X c. An alteration of circumſtances was not 
pretended to exiſt in this "caſe, and Colonel 
Pringle was ready to take the oath, had not Mr. 
Elliott, who tendered it to him, withdrawn his 
T2 by infiſting upon a previous an- 
ſwer ko the interrogatories. But the conduct of 
the freeholders having been found by decree of 
the court of ſeſſion, and afterwards by the Houſe 
of Lords, to be illegal, and Colonel Pringle being 

thereby replaced upon the roll, the Committee 
ought to conſider themſelves bound by the deter- 
mination of the ſupreme court upon the ſubjett. 
Former Committees, in the caſes of Airſhire, 
Stirling, Elgin, Kircudbright, Orkney, &c. 
refuſed to inveſtigate the title of perfons who 
had continued on the roll unimpeached for four 
months; and therefore this Committee ought 


rule, and introduce uncertainty into this branch 
of the law. | 
rok Douglas, fo the ſitting member, ara; 


not to give ſuch a deciſion as would ſhake that 


That. 


- attaining the ſame end. In that caſe, interrogato- 
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That the geben der were intitled to put fack 
interrogatories as would diſcover the real nature 
of the voters title, and to ſtrike off Col, Pringle, 
or at leaſt to diſallow his vote for having refuſed 

to anſwer them.. A right to vote is acquired by | 
having the ſuperiority of a ſufficient eſtate but 
repeated acts of the legiſlature have declared, 
that if ſuch eſtate is held in confidence, it can 
give no right. The mode pointed out by a& 
of parliament for diſcovering this concealed de- 
fect of title, is to adminiſter the truſt-oath ; but 
- fince the caſe of Sir John M*Pherſon, it is ſettled 
that the freeholders may reſort to other means of 


ries exactly ſimilar to the preſent, were pu and 
allowed. Indeed it would be abſurd that any perſon 
ſhould exerciſe a right founded on a title which he 
knows to be void, through a defect in the court 
of juſtice in the means of coming at the truth. 
In Scotland, the court of ſeſſion always allows the 
parties to be examined as to any concealed facts; 
| and in England, if an action is brought on a 
title apparently good, a court of equity interferes 
to diſcover any ſecret avoidance. But the title 
in queſtion being void if held in confidence, 

and the vote bad, the freeholders had, and this 
committee has of courſe, the power to inveſtigate 
that fact by every method lawful in other caſes, 


unleſs reſtrained by a poſitive act of parliament. 
= The 
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The oourt of Freeholders, in judging. of the | 
claim of Colonel Pringle; may be conſidered as 
acting in two capacities, though by the ſame 


decifion : Firſt, as judges of his right to be 
upon the roll ; and, ſecondly, as judges of his 
right to vote, That theſe are diſtinct capacities 


appears from this, that the appeal from their 


determination is in the one caſe to-the court of 


' ſeſſion, and in the other, to the committee of 
the Houſe of Commons; and the court of ſefſion 


can no more judge of the goodneſs of the vote 
than this Committee can replace him on the roll. 


Whether, after four months continuance on the 


roll, a freeholder may be ſtruck off for a defect 


in his original zitle, is a queſtion upon which 


the court of ſeſſion has ſo often changed its opir 


nion, that the law cannot be ſaid to be ſettled 


either way: for although the lateſt deciſion is 
againſt ſuch a doctrine, and hat in the caſe of 
this very vote, yet a month before, the law was 


ſuppoſed to be otherwiſe. But there is no law 


or ſtatute which diſables the court of free» 


holders from enquiring into the validity and _ 
nature of a vote before they admit it; for though 


they cannot ſtrike a nominal and fictitious voter 


off the roll, yet they may refuſe his vore, as well 


235 thoſe of revenue-officers, &c. who, though 


on the roll, cannot vote: And more eſpecially a 
Committee of the Houſe of Commons cannot 


be ſuppoſed to be tied down by this preſcriptive 
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title after four months enrollment; for as confi- 
dential votes are allowed to be void, and Com- 
mittees are not reſtrained by any law either as 
to the manner or time of their enquiry, they may 
have recourſe to the ordinary forms of proceed. 
ing to inveſtigate the nature of the vote. Hethen 
offered evidence to prove that the title uponwhich 
Colonel Pringle voted was confidential and collu- 
five: That Mr. Pringle of Clifton, out of whoſe 
eſtate it was carved, was proprietor under a ſtrict 
entail with irritant and reſolutive clauſes ; ſo that 
any heir of entail might cauſe a forfeiture of the 
eſtate from both the grantor and grantee, unleſs 
Colonel Pringle preyented it- by reſigning his 
eſtate. This, and the eſtate's being only for life, 
explained the nature of the tranſaction to have 
been, that Colonel Pringle ſhould hold under 
confidence to denude upon requeſt. But then 
his ſituation 1s exactly the ſame as if he had given 
a back-bond, which is an expreſs diſqualification, 
and mentioned as ſuch in the oath of truſt and 
poſſeſſion. | 
Mr. Tait ohe od to the nition of ſuch 
| evidence. It never was doubted in Scotland till 
lately, that four months continuance on the roll 
gave a concluſive title: the contrary doctrine 
held for a ſhort time by the court of ſeſſion, 
| againſt the opinion of the whole bar, has ſince 


been abandoned; and the law is now pes on 
its 
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its ſolid. foundation! by the deciſion in | the caſe i 
ol this very voter. It has always been held by 


Committees, that the right to vote was not in 


conſequence of the eſtate poſſeſſed, but of being 
or having a right to be upon the roll; therefore 
the two rights are co- extenſive and convertible, 

except where the exerciſe of the right to vote is 
prevented by any perſonal diſqualification : and ; 
of this opinion was the Committee; for, 


The Court being cleared, and a motion 
being made, and the queſtion put, * That the 
« counſel for the fitting member be admitted to 
produce evidence as to the title-deeds of Col. 


« Pringle, notwithſtanding his having been 

« upwards of four months-u pon the roll,” — It 
paſſed in the negative. : 
The Commutte then determined, « That Col. 


Pringle ought to have been admitted to vote at the 
laft election for the county of Roxburgh. _ 
The counſel for the petitioner then pro- 


ceeded to add to the roll the votes of Mr. Mark 
Pringle, Mr. Daviſon, and Mr. Dallas, who - 
were in the ſame ſituation as the former voter, 
except that the appeals againſt the ſeveral | 


decrees by which they were replaced upon 


| the roll were not determined, the appellants 
ſeeming to have waived them fince the determi- 
nation of the other cauſe. Mr. Dallas indeed 
had anſwered all the'i interrogatories put to him 
in a moſt ſatisfactory n manner; yet his name was 


ſtruck 
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ſtruck off the roll, which Mr. Nb inſiſted, 


ſhewed how little ſcrupulous the friends of the fit- 
ting member were in the uſe they made of their 
majority, in deciding queſtions in his favour, 
Mr. Douglas admitted that theſe were not to be 
diſtinguiſhed from the former caſe. The Com- 
mittee accordingly decided, that theſe voters 
, ought to have been admitted to vote at the election. 
The counſel for the petitioner then proceeded 
to the votes of Mr. Sibbald and Mr. Dickſon, 
who, claiming to be inrolled, had been rejected 
by the freeholders, but fince placed on the roll 
by decree of the court of ſeſſion. Mr. Douglas 
. admitted, that ſince that decrce he could not diſ- 
pute their titles. Theſe fix being added to the 
votes in favor of Mr. Rutherford, left him with 
A majority of thirty-one to thirty; and Mr. Par- 
tridge contended that he was duly elected. 
Mr. Douglas then claimed to add to the poll 
of che feng member, 


The Vote of Mr. Anftrurher Paterſon, 


This gentleman was in che intereſt of Sir 
George Douglas, and having voted for him 
under proteſt, his vote, if good, made the num- 
bers equal, and the caſting - vote of the præſes 
given for Sir Geo. Douglas, carried the election 
in his favour. Mr. Paterſon's title to vote was 
confirmed by many years continuance on the 
roll. At the election- meeting, Mr. mos 
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ford required him to take the truſt-oath. He 
gad he was ready to do ſo; but Mr. Elliott of 
Wells prevented him, by requiring him pre- . 
_ viouſly to anſwer interrogatories ſimilar to thoſe 
be had put to Col. Pringle. The voter refuſed 
to do ſo, and referred to the reaſons given by 
Col. Pringle. . Mr. Elliott then moved, that he 
ſhould be ſtruck off the roll; which vas accord- 
ingly done. The voter afterwards voted under 
proteſt for Sir George Douglas: and upon Mr. 
Rutherford's again requiring him to take the oath 
before being admitted to vote under proteſt, Sir 
Gilbert Elliott, the præſes, refuſed to adminiſter 
it to him, as being no longer an elector. Mr. 
Anſtruther Paterſon having appealed to the court 
of ſeſſion, and made Mr, Elliott of Wells Defend- 
ant in that ſuit, Mr. Rutherford applied to the 
court and was admitted a co-defendant, on the 
ſuggeſtion of colluſion between the parties, and 
pleaded, that Mr. Paterſon having, by colluſion 
with Mr. Elliott of Wells and the præſes, evaded 
the taking of the oath, that evaſion ſhould be 
conſidered as a refuſal ; and that he was there- 
fore lawfully ſtruck off the roll. In the proof 
in that cauſe Mr. Rutherford took the depoſi- | 
tions of thoſe. whom he ſuſpected of being pri- 
vy to the colluſion, but who all denied it in 
very ſtrong terms. Mr. Douglas read parts of 
their depoſitions to dif; prove any ſuch tranſaction. 
Tho Dean of Te who was counſel for Sir 


Geogre | 


| George Douglas at the election, depoued, that he 
found Mr. Paterſon ready to take the oath, and 
called him out of the room to diſſuade him from 
doing fo, becauſe he was always of opinion that 
a a perſon in his ſituation ought not in conſcience 
to take the oath; and he had ſo high a perſonal 
regard for Mr. Paterſon, that he could not allow 
him to take ſuch a ſtep without ſeriouſly ad- 
viſing him againſt it; but that Mr. Paterſon re- 
ſolved at laſt to take it. Sir Gilbert Elliott, the 
præſes, denied colluſion, and ſaid that Mr. Pater. 
ſon was always ready to take the oath ; but that, 
from the prejudice againſt theſe voters, he was 
unwilling any of his friends ſhould incur the re- 
proach of having taken it: that he therefore 
wiſhed Mr. Elliott of Wells to propoſe the inter- 
rogatories in order to prevent the voter from 
taking the oath, and that Mr. Paterſon was ſeri- 
ouſly diſpleaſed at his friends for ſtriking him off 
the roll. Many other witneſſes concurred in 
the ſame teſtimony. Upon this caſe the counſel 
for Sir George Douglas inſiſted, that he was in- 
titled to the benefit of the vote ; and that what- 
ever blame might be imputed to the præſes, or 
the other friends of the fitting member, Mr. Pa. 
terſon was not to ſuffer by the injuſtice they had 


| P: 

done him: that he was a party to the cauſe be- 3 
fore the Committee, being intereſted in having ir 
that candidate returned for whom he voted: 2 


That as to him at leaſt, the tranſaction was 
a . „ 
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| exaaty- Grille: to that in the caſe of Colonel 9 5 
Pringle ; he was equally ready to take the oath, 
and therefore no act of the freeholders or preſes, 
ſuch as refuſing to adminiſter the oath or ſtriking 
him off the roll, whatever might be theif mo- 
tive, could deprive him of the benefit of his 
vote. It was admitted that he did not refuſe to 
take the oath ; and it was proved that he was not 
privy to the plot by which it was evaded; By 


put to him ; but here 1t never was put. Again, 
the ſtatute empowers and requires the præſes to 
adminiſter the cath ; but where the præſes re- 
fuſes to perform his duty, it is impoſſible for 
the voter to take an oath which is not. adminiſ- . 
tered to him. 
Mr. Partridge; in anſiver; read other parts of 
the proof in the cauſe whilſt before the court of 
ſeſſion, to queſtion Mr. Paterſon's readineſs to 
have taken oath. Mr. Warrender ſwore, that 
from the general tenor of the tranſaction, it was 
he conviction of almoſt every perſon preſent, 
that the interrogatories were put for the purpoſe 
of enabling the voter to eſcape taking the oath. 
Mr. Dickſon ſwore he was fitting next Mr. 
Paterſon during the election, and in converſation _ 
| aſked him if he would take the oath : that he at 
| firſt ſaid he would; but afterwards faid he did 
not know whether he would or not. Mr. 
: Ce | | Anderſon 


< 


the ſtatute, he is to take the oath upon its being 


SE THY 
Anderſon depoſed, that the day before the 
election he met the voter going to it, which 
made him aſk why he took the trouble of going? 
for that all ſuch freeholders were to be ſtruck off 


the roll; to which he replied, That they might 


ſtrike him off the roll, but at leaſt he would have 


a vote for the præſes and clerk. Mr. Partridge 


contended that theſe ſuſpicious circumſtances 
fully juſtified Mr. Rutherford in appealing into 
that teſt which the legiflature has furniſhed for 
the detection of fictitious votes: That he had 


called for this teſt, and had never waived his 


demand, but, on the contrary, voted againſt 


putting the interrogatories to Mr. Paterſon, and 
afterwards inſiſted on his taking the oath when 


he voted under proteſt, This materially varied 


his. caſe from the caſe of Colonel Pringle; 


for there the ſame perſon who had required 


the oath, retracted and waived his requiſition: 


but no one man can waive another's requeſt, 
nor enn the whole freeholders defeat the effect of 


one voter's demanding the oath. All Mr. 


Rutherford's friends voted to continue Mr. Pa- 


terſon on the roll, while thoſe of his own party 
-unanimouſly voted to expunge his name. This, 
better than all the depoſitions, proves the real 
nature of the trick, and the underſtanding of 
all parties, that it was for the advantage of Mr. 


Rutherford that he ould be 2 to his oath; 


and 
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ind that the other ſide knew it to be neceſſary 
that he ſhould evade this teſt. Mr. Paterſon 


having voted for the expulſion of thoſe in the 


ume ſituation with, himſelf, before his own ex- 

pulſion, and under proteſt . afterwards, cannot 
complain of that juſtice which he was dealing 
out to others. If he did not actually collude 


with the preſes, he cannot be ſuppoſed very 


averſe to the manceuvre, at leaſt ſo far as it pre- 


vented him from taking an oath which his friends 
thought ſo very exceptionable, and fo dangerous 
in its conſequences. There are three deſcrip- 


ons of perſons whole votes may be good : iſt, 


Thoſe allowed to continue on the roll. 24: 
Thoſe unlawfully ſtruck off, zd. Thoſe whoſe 


claims to be enrolled are improperly rejected. 
All theſe are freeholders; and therefore within the 


words of the jth G. II. c. 16. It certainly was 


the intention of the legiſlature that all theſe 
deſcriptions of perſons ſhould, equally as the 


firſt, be ſubject to the teſt of the truſt-oath ; for, 


beſides the reaſon of the thing, the act expreſſſy 


ſays, ( every free holder who ſhall claim to vote 
* ſhall, before he proceeds to vote, &c. cauti- 
ouſly avoiding to mention, as a neceſſary cir- 


cumſtance to require the taking of the oath, that 


the claim ſhall be allowed. If it were otherwiſe, 


whenever A fictitious voter claimed to be en« 
n rolled, 


— 
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rolled, his friends would gain the benefit of his 
vote by rejecting him upon improper grounds, 
and the oath could not be put to him till he ap- 
peared again. The ſame thing would take place 
in regard to thoſe who are ſtruck off the roll 
upon improper grounds, with a view to ſave them 
from actually refuſing to take the oath, Theſe 
perſons may thus have their votes allowed at an 
election, and be afterwards replaced on the roll, 
in order to act the ſame part a ſecond time. 
Mr. Tait, on the fame fide with Mr. Par- 
ridge, offered evidence to prove that Mr. Pater- 
' ſon's vote and title were of that nature, that he 
could not with a ſafe conſcience take the truſt. 
oath. | 
To this Mr, Douglas objected, Goin that 
the evidence was ſimilar to that rejected by the 
Committee in the caſe of Colonel Pringle. 
Mr. Tait replied, That this evidence was of- 
fered diverſo intuitu, not to call in queſtion his 
title, but to ſhew the improbability of his having 
ever intended to take fuch an oath : however, 
there being a difference of opinion in the Com- 
mittee, the learned Counſel did not think this 
evidence ſo material as to infiſt upon it; but 
proceeded to prove the point from the opinions 
of all Mr. Paterſon's friends; and, among others, 
the teſtimony of the Duke of Roxburgh, 


who ſaid he believed that Mr. Paterſon was 
ſtruck 


„„ 


R OX BURG H. % 


* of by his friends, becauſe 5* they wiſhed £ | 


to avoid his being in a ſituation where there 


uss a poſſibility of any thing diſagreeable 
6 happening from the violence of party.” | 


Mr. Douglas, in reply, urged, That as the hav- E > 
ing a right to be upon the roll, and the having 
right to vote had been found in Colonel Pringle's 
caſe to be co-extenſiye rights, ſo the being ſtruck 


off the roll and not being allowed to vote, were 


co-extenſive penalties ; and as the Court of 
Seſſion had found that Mr, Paterſon did not in- 


cur the one, the Committee were bound to re- 
lieve him from the other. He then offered ſe- | 
veral circumſtances to take off the force of the 


evidence given by Dickſon and Anderſon, con- 
ſdering the words which they ſwore were uſed | 
by the voter, to be the vague anſwers of a man 
by no means acute, to men not intitled to be in- 
formed on the ſubject of their enquiries. He 
argued that the idea of a proſecution for perjury 
was abſurd ; for all that the voter would have 


ſworn to, was his internal conviction on the 


ſubject; which men may doubt, but never can 
judicially inveſtigate. Yet it may well be doul t- 
ed, whether the præſes did wrong in refuſing to 


tender the oath ; for if he had adminiſtered the 


oath, he would have flown in the face of the de- 


cifon of the court in which he preſided, by con- 


C3 ſidering 


CASE v. 


gde Nt treating as a rnaider A 4 
to hom they had refuſed that title. In Sir John 


: 4 N. Pherſon' s caſe, Lord Thurlow expreſsly ſaid, 
7 That à frecholder muſt be on the roll bebe 
the oath can be put to him. If therefore the 


5 "inconveniences pointed out do reſult from this 
| doctrine, that may be a very proper conſidera- | 


tion for the Members of the Committee, when 


ſitting in a legiſlative capacity; but cannot in- 
_ fluence their judgment when they fit as a court 
of juſtice to adminiſter the exiſting laws. 


The Committee having deliberated, deter- 
| mined that Philip Anſtr uther Paterſon ought ta 

have been admitted to vote at the laſt election for 
the — of Sys 13 Þ . 


On Friday the goth of March, the Chairman 
informed the Houle, That the Committee had 
determined that Sir d Douglas, Baronet, 
was duly elected: 


That the kits of John Rutherford, Eſq. 
did not appear to be frivolous or vexatious | 
And, 8 1 | 
2 * a) The Committee paſſed a conſiderable time in delibe- 
Tation ; and it was underſtood that their deciſion in favour 


of Mr. Paterſon's vote, was carried by the . voice of 
the chairman. | 
Tha 


1 


. 397 | 
That the . oppoſition of the ſaid George 


Douglas to the ſaid petition, did not appe to be | 
frivolous or vexatious: | 


1 R O * BUR RN, 


And the ſaid determinations were ordered to \ 
be e in the Journals of the Houſe. 
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. 5 The Fre was Saeed on F riday the 
If ; nach of April, and conſiſted of the mn * | 
_ bers: ; 
SH __' Mathew Montague, Eſq. Chairman, 

A : | William Dowdeſwell, Elqp . 
: John Balfour, Eſq. | 
- FP; JOE John Pitt, Eſq. 

1 | Hon. Geo. Cranfield Berkeley, 
th Z | Sir Fred. Leman Rogers, Bart. 

| / Paul le Meſurier, 

George Sumner, Eſq. 

Admiral Leeveſon, 

Penn Aſhton Curzon, Efq. 

Francis Gregor, Eſq. 

Richard Bampte Johnſtone, Eſq. 
Charles Anderſon Pelham, Eſq. 

Sir Gilbert Elliott, Bart, Nominee of the 
| Petitioners, 
e Gibbs Crawford, Eſq. Nominte of the 
— Members, 


: 8 5 
1. Samuel Whitbread, Eſq. 
2. Certain Electors in his inteieſt. 


1 CounsEL, 
Mr. e Mr. Noth. Bond, 


Sitting Member, | 
James Martin Lloyd, Eſq. 


CoUnsEL, 
Mr. Den Mr. Milles. 


COUNSEL FOR THE RETURNINGOFFICER, 
Mr, Garrow. 
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| SECOND CASE 
ot the Borough of | | 
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1 petition of Mr. Whitbread (which, 
of the two petitions preſented to the 
Houſe, was the moſt comprehenſive) ſet forth, 
That at the late election of a member to ſerve 
in parliament for the borough of Steyning, in 
the county of Suſſex, held on the 24th day of 
March, 1791, the petitioner and James Martin 
Lloyd, Eſquire, were candidates; and that at 
ſuch election the petitioner had a majority of 
legal votes upon the poll, and ought to have 
been returned; but that James Hope, the con- 
ſtable and returning officer for the ſaid borough, 
being well acquainted with the rights and cuſ- 1 
toms of the ſaid borough, groſsly miſbehaved 
himſelf in deviating therefrom, as well in the 
manner of taking the poll at the ſaid election, as 
in the admiſſion of perſons upon the poll: That 
the ſaid James Hope, being alſo acquainted with 
the late- determinations of a ſele& committee ap- 
pointed 


396 F 
pointed to try and determine the merits of the 
petition of Sir John Honywood, Baronet, and 
John Curtis, Eſquire, complaining of an undue 
election and return for the borough of Steyning 
aforeſaid, which' determinations were made the 
7th day of the faid month of March laſt, where- 
by it was determined (among other things) that 
the right of election of members to ſerve in par- 
lament for the ſaid borough, was in the inha- 
bitants of ancient houſes, and of houſes built 
on the {cites of ancient houſes within the ſaid bo- 
rough, being houſeholders paying ſcot and lot, 
and not receiving alms, did, notwithſtanding 
fuch his knowledge as aforeſaid, as the conſtable 
and returning officer for the ſaid borough, groſs- 
ly miſbehave himſelf in deviating therefrom, and 
in ſhewing extreme partiality and improper con- 
duct in favour of the ſaid James Martin Lloyd, 
by admitting on the poll for the ſaid James 
Martin Lloyd, the votes of ſeveral perſons who 
had no right to vote, and who had, to the know- | 
ledge of the ſaid James Hope, been determined 
by ſuch Select Committee as aforeſaid, not to 
have a right to vote, and rejecting good votes 
offered for the petitioner: That thereby, and by 
other improper conduct, a majority of votes was 
* unduly received on the poll for the ſaid James 
Martin Lloyd, and he was by the ſaid James 
Hlope returned as duly elected, to the _—_— 
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F the petitioner, who ought to have beak re- 


turned, and in violation of the rights and privi- 
55 leges of the electors 22 the laid . 8 


Steyning. 


The petitions ban read, and followed by 
the determinations of the Committee of Appeal, 


which were reported to the Houſe, 


Mr. PARTRIDORE 
Stated the hiſtory of the borongh, and the pro- 
ceedings before the laſt Committee; and ob- 
ſerved that the preſent Committee, after deciding 
the right to the ſeat, would have to conſider alſo, 
Whether the conduct of the returning-officer 


had not been ſuch as to merit puniſhment from 


their hands? He obſerved, that however fortu- 
nate that officer might have been in anticipating 
that the reſolution of the Committee in 1791 
would be partly reſcinded by the Committee of 
Appeal, in other reſpects he was miſtaken ; 
namely, when he admitted the inhabitants of 
houſes in the diſtricts of Biddlington and King's 
Barns not ancient houſes, to vote. For when 


the former Committee decided that the right 


was confined to ancient houſes, they of courſe + 
excluded theſe ; and their determination was fo _ 
far confirmed by the ſubſequent Committee. 


He thought his adverſaries might eſteem chem- 


ſelves fortunate, | that though on the firſt tr iala 
deciſion | 
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Ae was obtained againſt PE by a large 
majority, they had on a ſecond hearing, ſucceed- 
ed by a majority of only —— Mr. Panzidgewas 
here interrupted by Mr. Douglas, who obſerved, 
| that what could not poſſibly be proved ought not 
to be ſtated ; upon which the Committee ſaid, he 
need not trouble himſelf on that ſubject, as they 
entertained no doubt upon it (a). The learned 
Counſel then ſtated the numbers on the poll, 
and the claſſes of voters he meant to attack, and 
concluded with obſerving, that probably much 
of the time of the Committee would not be re- 
quired, as the negative reſolutions of the laſt 
Committee had excluded a vaſt number of the 
votes given for the ſitting member; and if he 
ſhould be required to define the borough till 
more accurately, he had many witneſſes to prove 
the perambulations of the borough-jury, who 
regularly ſat out from a particular houſe in the 
middle of the borough, went to Edward Young's 
houſe at the corner of Dog-L ane, and returned 


on the other fide of the High ſtreet. As they Iwee 
conſtantly went from one old houſe to another, roug 
be meant to contend that nothing but the houſes ” 
In th 


which they viſited, and their om. were with- 
in the borough. 


(a) It was  underfiood that the deciſion of the Cons 
mittee of * was carried by a majority of one. 


Evipk Re. 
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The poll taken on the 24th of March- 1 791 , 


a delivered in, the numbers appeared be 


for James Martin Lloyd, -Eſq. 94 ; for Samuel 
Whitbread, Eſd. 72. 


produced a plan of the town of Steyning. 


The Counſel for the petitioner objected to 12 


of the votes given for the ſitting member; the 
houſes in reſpect of which they were given 
being ſituate in the tithing of Biddlington. 
All theſe were ſituated to the ſouth of the 
Stream riſing in Singwell-ſtreet, and to the ſouth 


of Dog Lane, and were ultimately admitted and | 


decided to be bad. ON 


Thomas Ledbetter, who had been headborough | 


of the tithing of Biddlington, Stephen Rickwood, 
Mr. Charles Brown, and other witneſſes ſaid, that 


the ſtream and the lane were the boundaries be- 


tween the tithing of Biddlington and the bo- 
rough of Steyning, and alſo between the tithing of 
biddlington and that part of Bramber which is 
in the town of Steyning. Mr. Brown faid, he 
| ſhould think the houſes on the right hand of 
Dog. Lane, going up to Brewers Pond, in the 


00 The firſt Twelve 3 at the I of the Caſe, 


borough | 


Majority for the former 
gentleman 22. William Porden being ſworn, 
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| borough of Steyning, and aan on the let, 1 
there were any, in the tithing of Biddlingron: 
The evidence of Grey and Peckham, who died 


fince their examinations before the former Com. 


mittee, was alfo read in this part of the Caſe. 


Foſeph Lee he ſaid had often been on the jury 


when they perambulated the borough : they went 


from the White Horſe in the High Street to Ed- 


ward Young's, and without croſſing the Singwell- 


ſtream, or going up Dog-Lane, returned on theit 
ſteps, viſited the fartheſt borough-houſe in Sheep. 


. pen-ſtreet, then went by the backs of the gardens 


belonging to the houſes on the weſt {ide of the 


High- ſtreet and turned down Pound Style into 


the High-ſtreer, viewing a foot-road to ſee that 


it was not preſentable, proceeded on the left to a 


houſe near Britton's Well (Hubbard's) croſſed 
the road to the George, went up to the Quaker's 
Meeting-Houſe, and to two borough-houſes be- 
yond it, turned back to Church Street and 
Chantry Green, and from thence returned to 
the White Horſe. The purpoſe of the jury 


going this round was, to ſee that the pitching of 


the town and the road was in proper repair. 


This witneſs being preſſed in his croſs- exami- 
nation, to ſay whether this · circuit was the boun- 
dary of the borough, or whether it was merely 
the line the jury took in going from one old bo- 


rough-houſe to another, ſaid, it was the boun- 


Cary 
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ond; but he thought nothing 
ls. ground (as he called it) but 


what was under "the houſes; and bad heard that 1 


there were 101 of theſe pieces of borough- 


ground which conſtitu ituted the borough. But he i 


acknowledged that there was no borough - houſe 
along the foot-path into which is Jr ae 
from Sheeppen-· ſtreet. 

Joſeph Lee confirmed the laſt * as to 
Dog. lane being the boundary between the old 


borough-houſes and the tithing of Bidlingtonz 
and he added, that in his opinion nothing was 


within the borough of Steyning but * the 
ground covered by ancient houſes.” He had 
however been appointed leather-ſealer for the 
borough, and had executed his office at Banniſ— 
ters, which is without the limits of the wan 
and in the tithing of Bidlington. : 

The houſes of theſe twelve voters, enge 
which were the Tan-Yard and Farvis's, were alſo 


proved to be in the hundred of Steyning by 


the entries of minutes of the courts. leet of the 
hundred, and liſts of 4he perſons warned to thoſe 


_ courts produced N THERE cen ag ate 'of. 


that court. | 
Edward Read ſaid; That the Sine | 
runs under Peckharn's houſe ; and that Stritiger's 
and Belchambet's are next the water, on the 
Bidlingron tide.” In his croſs-extamination, being 
| "BY > 0 
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aſked whether he knew of any gardens, of court- 
yards, or lanes in the borough? he anſwered, No; 


even the High+ſtreer itſelf was not in the bo- 


rough, nor the huſtings erected there for taking 
the poll. He confined the rener to the ancient 
houſes. | 
Mr. Medwin being called fon the petitioners, 
ſaid, That theſe twelve houſes pay no quit-rent 
to the manor of Steyning : he apprehended that 
ſome of them, although locally ſituated in the 


| town of Steyning, were in the tithing of Biddling- 


ton, becauſe the occupiers of them, as he col- 


lected from the proceedings of the court: let 


for the hundred of Steyning, had: ſerved the 
offices of conſtable and heailborough for that 
tithing. He did not know the limits of the 
borough and manor of Steyning, which be 
thought co- extenſive; but he had, as ſteward, 


received quit · rents for many Hhouſes, not reputed 


borough-houſes; and there are houſes of that 
deſcription which pay no quit- rent. In forming 
this judgment, he was guided by the ancient 
rentals. He had neyer received rent for any 

houſes to the ſouth of Dog lane, except it were 
for a piece of ground near Brewers- pond, the 
ſituation of which he did not preciſely recollect. 
There is a manor of Biddlington, of which he 
is ſteward; but none of the twelve houſes in 


Salion pay any quit - rent to, that manor. -. 
| Daniel 


my — words © ce 1 1 
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Daniel Eaſton gave a ſimilar account of the 
uſage of the borough court leet to that given 
before the former Committee; after which; Mr. 


Bond ſtated, That the counſel for the petitioners _. 
had finiſhed that part of the evidence which re- 


Jates to the tirhing of Biddlington, and ſubmitted 
to the Committee, whether the cauſe ſhould not 
be ſeparated i into claſſes, and that he ſhould now 
be heard to obſerve upon this part of the m_ 
To this propoſition, | 
Mr, Douglas objected, ning. That {he 5 
thought it was the right of every defendant to 
have the whole of the accuſers caſe diſcloſed to 
him before he could be called upon to make 
any part of his defence. His client was alſo 
in poſſeſſion of the ſeat, and therefore it was in- 
cumbent on the petitioner to make out a prima 
facie title to it; but if all the twelve votes were 
decided to be bad, there would ſtill be a majo- 


rity againſt him on the poll. In the Oke- 1 | 


| hampton caſe, a ſimilar arrangement to that now 
propoſed was adopted; but the copies of the 
minutes ſtate it to have been done with the con- 
ſent of the parties; and if Committees have ſome- | 
times infiſted on its adoption, the queſtion has 
always been of a general nature, and has ad- 
mitted of, and required a ſeparate and diſtinẽt 
diſcuſſion, But deciding that ane houſe is 
without the borough, does not decide the fituas -. 
ut n 100 1060 


tion of another. Every houſe forms A ſeparate 


caſe; and therefore if they are not conſidered at 


© once, there will be as many anſwers and replies 
as there are claſſes of houſes; which will create 
both inconvenience and loſs of time. He alſo 
thought that the Committee would wiſh to form 

| ſome idea of the whole boundary of the borough 
before they decided that of the tithing of Bid- 


dlington; and had een given this e 


to his clients. 

Mr. Bond, in anſwer to ha objeftion, aid. 
That if he had hoped to gain no other advantage 
than an opportunity of addreſſing the Committee 
three times inſtead of once: he certainly ſhould 
not have troubled them with this propoſition ; 
but, in his opinion, the negative reſolutions of 
the laſt Committee conſtituted three different 
cauſes, each of which would require evidence, 
which would be ſolely applicable to itſelf. He 


obſerved, that every queſtion of boundary mult 


be extremely difficult ; becauſe, in general, the 
mind is perplexed by different views of the ſame 
object; but, whenever it is poſſible to ſeparate 
thoſe views, and there by to narrow the queſtion, 


the labour is abridged by à mode which con- 
| duces to the juſtice of the determination. If 


his friend meant that the right of the defendant 
ro hear the whole of his adverſaries caſe was 


ſo inſurmountable,” as implicitly to bind the 


Committee i in a caule of fuch, : a nature as the 


preſe nt 
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preſent one, he begged leave to contradict te 


aſſertion; for the Dorcheſter Committee came to 


a reſolution in great meaſure ſimilar tò that 


which he now propoſed, againſt the opinion 
and the wiſh of one of the parties. The laſt ar- 
gument urged againſt his propoſal he thought the 
beſt; and if the Committee had reaſon to con- 
clude that he wiſhed to cloſe his caſe in ſuch a 
way as to ſurpriſe his adverſaries, they un- 
doubtedly would do right in denying his re- 
queſt : but they would recollect, that the matter 
was mentioned five days ago; and that the other 
fide had no reaſon to ſuppoſe that the whole 
caſe would laſt ſo long as this branch of it had 
laſted. The preſent queſtion did not relate to 


the general boundaries of the borough, but to 


its boundary on the fide of Bidlington; which 


could not be elucidated by any other topics =: 


conſideration, He aſked, whether, in diſcuffing 
this-matter, any one obſervation had been in- 


troduced which relates to any other ſubje&? To Ss 


ſuppoſe therefore that the evidence ori atiother A 
ſuhject could illuſtrate this, required a confuſſon 


ol intelle, which he did not apprehend any 
one in court to poſſeſs, In particular, the 


queſtion of occaſtonality was of a moſt diſtin 
nature : Put if the Committee ſhould be. of 


opinion, that all the queſtions of boundary were 


connected, ſtill he requeſted them to ſeparate 
D d P , thoſe = 


the firſt twelve voters on the poll. Though the 
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- thole votes which depended 'on thar dicuſion 
from the reſt of the caſe, as ſuch an arrangement 
would fave time, and een to the general | 
juſtice of the cauſe. 
Mr. Douglas, in reply, d, That the laſt 
words of his learned friend had explained, in 
better language than he could uſe, the objec- 
tion he had to make to his propoſition ; for it 
followed from them, that the Committee would 
never wiſh to ſave time, where the ſacrifice of it 
| was neceſſary to attain the ends of juſtice. He 
obſerved, that Mr. Bond had departed from his 
original propoſal, which was to decide ſeparately 
on the Bidlington votes, and had ultimately pro- 
poſed the diſcuſſion of the general boundary: 
but for this the-Committee were not yet pre- 
| pared, though when the propoſition was regu- 
larly made, he ſhould perhaps object to ik 
Liable as he was to the imputation of a con- 
fuſion of ideas, he certainly could not perceive 
that twelve houſes being in Biddlington was a 
ſimple propoſition, any more than the pleas of 
twelve minors, each of whoſe caſes muſt reſt on 
its own circumſtances and proofs. No mathe- 
matic al line can be applied to the boundary of © 
the borough, or the tithing: Such boundaries 
undulate, their lines are capricious, and it 
might juſt as well be propoſed to take as a claſs 


right of the defendant to hear the whole of the 
| plaintiff's 
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plaintiff's caſe had been denied, he inſiſted that 
tit was poſſible, that after all the petitioners caſe 

| ſhould be proved, the fitting member might 
eſcape being called upon for his defence : he was 
therefore now defired to defend the Biddlingron 
votes, although 1t might be unneceſſary to enter 
on that queſtion. It might alſo be part of his 
caſe to impeach votes given for the petitioners 
as ſituate in that very diſtrict, which mightvary 
the boundary; but it could hardly be main- 
tained that he was thus compellable to diſcloſe 
the defence of the ſitting member before the 
proper time. On this point he quoted the autho- 
rity of the Houſe of Lords, that higheſt tribunal, 
from which there was no appeal, in the trial of 
Mr. Haſtings. He alſo dwelt u pon the maxim 
 melior eſt cauſa poſſi dentis,a ground on which many 
nonſuits are ruled; and | obſerved as to the 
notice ſaid to have been given him, that it was 
not incumbent on his friends to regulate their 
conduct by the opening ſpeech of an adverſe 
counſel; as he ſhould not only have then de- 
clared what his intention was, but ſhould have 
called on the Committee to fantion the yows 
priety of it, | 
The court being cleared, and a motion made, 
* That the counſel for rli@peticioners do pro- 
geed to obſerve upon the evidence pruduced, 
iclaung to the tithing of Bidlington, previous to 
244 entering 
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entering upon any other part of the c 
paſſed in the negative, Whereupon, 


Mr. Partridge delivered in a liſt of 22 : 
votes, which he objected to as being given for 
-bouſes within the manor of Charlton; ten of theſe 


were ultimately admitted to be bad (a). On this 
head Mr. Marſhall, ſteward of the manor of Charl. 
ton, being called, ſaid, That there are houſes in 
the town of Steyning, held of that manor, inter- 


mixed with the others. He produced ſome 


minutes of the proceedings of courts- baron, and 
a book intituled, © Manor of Charlton (5). 


Mr. Martwick and Mrs. Eversfield are Lord 
and Lady of that manor. He did not know the | 


"= The laſt ten mentioned at the end of the caſe, 


(5) When theſe papers were produced, Mr. Douglas 


ſaid, That Marſhall, as ſteward of this manor, acted in a 
diſtinct capacity from that of agent to the ſitting member, 
and that he had on that account conſulted him how far he 
was juſtifiable and compellable by law co produce the 


manor-books in the preſent cauſe. He had looked into the 
authorities on the ſubject, and the reaſons on which they 


are founded, and thought he could maintain that as ſteward, 
Marſhall was not bound to produce thoſe books, except in 
a cauſe where the Lord of the manor was a party, But 
as they had been produced before, and the production of 
them could not injure Mr. Martwick and Mrs, Eversfield, 
and might, conduce to the fair inveſtigation of the preſent 


| © queſtion, which his client wiſhed to take place, he had ad- 


ay ena oe ape be had done be- 


bou ndaries | 


* * 
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boundaries of the manor, but it is very exten-/ 5 
five, as ſome tenants, ſituate ſeven. or eight miles 


off, do ſuit and ſervice. 'There are many parts 7 


of the manor that are not contiguous to one ano. . 
ther. He collected much of his information 
from che game. keeper of the manor. Being de- 


' fired to point out what in his apprehenſion was 


the boundary between -the manor of Charlton 
and the borough of Steyning, he ſaid, he thought 
the line beginning at Shippen-ſtreet, croſſed the 
Chequer orchard, ' where there was the appear- 
ance of a ditch, and paſſed along the road and 
foot-path at the back of the High-ſtreet, to 
the Pound - ſtile, and thence along a foot- 
path which goes to the Weſt mill, leaving 
Britton's erofe on the right. This foot-path 
terminates near the corner of Britton's croft in 
Mill-lane, through which the boundary rurg to 
the mill, and Goa thence along a road to Mouſe 
or Mill-lane, whence it paſſes: through a lane to 
the Horſham road. Proceeding ſouth from 
Shippen-ſtreet, he ſaid he believed that all the 
common fields immediately at the back of the 
houſes and gardens in Singwell-{treet, and for a 
conſiderable diſtance beyond it, excepting per- 
haps a very few ſpots of ground, were in the 
manor of Charlton. There were howeyer houſes 
and lands to the eaſt of this boundary which are 


held of the manor. The game-keeper is Reeve 


of the manor, and collects the rents. 


3 n 
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From he court-book a hs was read 
of the year t 70 5s that the Cheguer Inn was holden 
of this manor, by the yearly rent of d. 5 
heriot relief, and other ſervices.” Preſentment 
1744, before William Holmes, ſteward, that 
John Box held of this manor the Chequer Inn, 
in Steyning, and alſo certain lands in Steyning, 
called the Rublee (in the Chequer-lains) by the 
yearly rent of 1s. 7d: Preſentment before the 
ſame ſteward in 1750, that Stephen Rickwood 
held the ſame lands at the, ſame rent, &c. Rick- 
| wood alienated to Sturdwick, who was ſucceeded 
by Scot. Theſe facts were alſo preſented. 
Rickwood ſaid that his houſe was in the manor 
of Charlton, and that the hundred court- leet was 
frequently held there. There are borough- 
houſes on each fide of the Chequer. It conſiſts 
of a houſe, ſtables, back-yard, and one acre of 
land. — Jenner voted for this at the laſt election. 
Reid (a ſervant at the inn) alſo voted for a 
building in the Chequer- yard; aſſerted on the 
one ſide and denied on the other, to be a diſtinct 
tenement. | 
With regard to | Soon 5 mls the King' 
Arms, preſentments were likewiſe read, ſtating 
it to be held of the manor, by fealty, ſuit of 
court, heriot, relief, and the rent of 8s, In 1 789, 
Edward Young who held the premiſes, alienated 
to Thomas Soane the meſſuage, together with 
a part of the land adjoining, whereupon the rent 


was 


IId STE * NIN G. air 
was apportioned, three ſhillings to Young, and 


five ſhillings to Soane. The old King's A 5 


was pulled down. Soane built a new houſe for 
himſelf ; and four other houſes (occupied by _ 
James Glazebrook, Robert Sharpe, John Brooks, 
and Henry Groome) were built on that part of the 
| King's Arms which was bounded by Brewers-lane, 
Theſe five votes were admitted to be bad. © . 
Edward Charret's vote was objected to on two 
grounds: that he was not a houſeholder, and that 
his tenement, which was at the end of the 
Flax Barn, formerly Parſon's, was holden of the 
manor of Charlton. On the laſt head were read 
preſentments in 1759, 1762, and 1779, that 
Thomas Parſon, Elizabeth Parſon, William 
Bennet, and Edward You ng, ſucceſſively held 


of that manor certain premiſes with a flax- barn, 
ſhop, and fellmonger's yard, by the rent of 8d;/&c; 


but Mr. Marſhall faiq he thought Charret's houſe 
was not apart of theſe premiſes, and that the ſhop 


mentioned in the preſentment was at the other 


end of the flax-barn. Much evidence was 
given relative to this ſmall tenement which had 
a chimney in it; but the vote was ultimately 
given vp by Mr. Douglas, not on the ground 
that the houſe was without the borongh; but 
that the vote was affected by occaſionality. 


George Welling' s vote was objected to, becauſe - 


| part: of the George Inn, which he occupied, 
' . To was 
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was in the manor of Charlton Preſentmens 


in 1762 and 1769 were read to this effect; and, 
on the other hand, rentals charging the tenant 


=: the George, late Marchan:'s, with the rent of 


18. ad. to the Lord of the borough and manor 
of Steyning. Mr. Marſhal ſaid, That the houſe 
had the appearance of being built at different 


times; and he thought the principal door di- 


vided the different parts of the houſ?, and that 


the part adjoining to the High. ſtreet, and to 
Cuckney's houſe, was in Charlton. The vote 1 


was not decided upon. 
Thomas Andrew, John Seri nger, John ne 


junior, Thomas Hudſon, Thomas Kinnard, and 


Marchant Taylor, were objected to, becaule the 
houſes in which they live (which adjoin one ano- 
ther, and are almoſt oppoſite the work-houſe) 


were built a few years ago on the ground of 
' John Streeter, holden of the manor of Charlton. 


A preſentment to this effect of the 7th December 
I 772 was read. The homage do not mention 
the rent of Streeter's land; but ſtate that they 
are defirous that the premiſes may be enquired 
after, in order that they may be fyrther preſented 
at the next court. Mr. Marſhal ſaid, That no 


further preſentment appeared on the court book. 


Since he was appointed ſteward, he had requeſted 


the homage to enquire if this property was 
within the manor ; FRG they had ul to pre- 


ſent 
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| (eat it as being ſo. The votes were admi er 
to be bad. e 


The counſel for thep petitioners ed 0 
object to the votes of Robert Lamport and 'Ed- 
ward Sharpe becauſe their houſes were ſituate 


within the manor of King's Barns, it was ad- 
mitted by the counſel for the fitting member, 
That theſe voters voted for and lived in houſes 
locally ſituate within the town of Steyning (viz. 


in Church-ſtreet and Singwell); z which houſes ap- 


pear on the books of the manor of King's Barns 
to be held of that manor.” Theſe votes were 
afterwards admitted, and decided to be bad. 

The. counlel for the petitioners then objected 
to fixteen perſons, © who voted in reſpe& of 
houſes not within the borough of Steyning,” 

Eight of theſe lived in Mill-lane, viz. Thomas 


Tobitt, William Sharpe, Thomas Andrew, John - 
Bachelor junior, John Stringer, Thomas Kinnard, 


Marchant Taylor, and Thomas Hudſon; two in 
the Back-lane, viz. William Woolgar ' ſenior 
and junior; two in the High-ſtreet, viz. Jobn 


Bachelor ſenior, ang WI illiam Parſons junior; | 


three in Shippen-ſtreet, viz. Charles Grooms, 
William Parſons, and Richard Peyfold ; and one 
in neee viz. n Green (a). AP. 


(a) The reader will 1 that ſome of theſe votes 
vere before _— to on other Sounds. 


* 


. Fs impeach 
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3 the three in Shippen-ſtreet, Stephen | 


Rickwood ſaid, That the houſes were built on 
the Chequer-orchard ; and that the whole of 
that field was reputed to be in the hundred of 
Steyning. He had occupied the Chequer, but 
did not recollect that any ditch or path ran acroſs 
the orchard, or that there was the appearance of 


one: but John Wilſon, who alſo kept the inn, 


acknowledged that there was an inequality of 
ground which bore ſome reſemblance to a ditch. 


William Kelſy ſaid, That in Rickwood's time 


there was no appearance of a ditch in the orch- 
ard ; but that Burnett and Smith, who occupied 


it after him, dug a ditch acroſs it from north to 


ſouth. In this he was confirmed by Joſeph 


| Lee. He never heard the field reputed to be 


in the borough of Steyning, but always in the 
manor of Charlton. Being aſked, whether he 


| had any reaſon for ſaying that the whole of 


' Turner's Croft, otherwiſe the Chequer-orchard, 
was in the manor of Charlton, other than that 
he conceived all the ground up to the -borough- 


houſes to be in that manor? He anſwered ulti- 


mately, that he had not; but that theſe who fre- 


quented the fair, which is kept not on the Che- 


quer-orchard, but the Chequer-lains, paid ſhew- 
pence to the manor of- Charlton. Thoſe who 
new at the borough-fair, held in the High- 


ſiveet, pay their pence to the ſteward of the 


borough. 


nas TETNIN G. as 
borough, But he would not allow chat the 


H igh-ſtreet was within the borough. 
With reſpect to Edward Green's houſe, oppo- 
ſite the church, in Church- ſtreet, Lee ſaid it had 


no connection with the borough : he had heard 


that 100 houſes only had connection with it. 
Rickwood and Eaſton ſaid it was reputed to be 
in the manor of King's Barns, while occupied 
by Harriden, Green's predeceſſor. This was 


the ſubſtance of the parole evidence given on 


this claſs of voters, but the counſel for the peti- 
tioner produced ſeveral extracts from aſſize- rolls 


and other records, found ſince the laſt Com- 


mitte ſat, as illuſtrative of the N and 
| bounds of the borough. © + \ 
In the earlieſt: of theſe, viz. the 1 roll of 


7 Edw. I. (a) the abbot of Fiſcamp claims 
before John de Reygate and his aſſociates, 


- juſtices itinerants in the county of Suſſex, to 
have certain privileges in all his lands, and to 
have a free market twice a week in burgo ſuo-de 


Stayning, by grant from Henry III. The jury 
preſent on their oath, certain privileges in Villis 3 


ae Brode et $laning, &c. And being ſworn upon 


() The aize-rolls were the records of the judicial 
proceedings before the juſtices in Eyre itinerants, who 
were appointed to go wy circuits at firſt once in ſeven 
vn. „ . 3 
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a 
neu articles, to wit, de feudis, preſe nt, © That 
William de Breuſe holds the barony of Brembre 
in capite of the Lord the King; and that the 
abbot of Fiſcamp holds the manor of Stening of 
the Lord the King; and the biſhop of Cyceſter 
the mator of TIO in _ of the Lord 
- the King 
| The — of W 4 Ed. IV. was next 
referred to; by which it appears that the King in 
parliament, reciting letters patent in the firſt year 
of his reign, gave, granted, and confirmed, to 
the abheis and convent of Syon, in the county 
of Middleſex, all their immenſe poſſeſſions, and, 
amongſt others, · Nec non maneria de Stenynges 
e Brede et Wormynghurſt, cum ſuis pertin' in 


& Com' Suſſex, quondam parcell poſſeſſionum | 


% abbie de Fyſcampo alienigen'; ac omnia 
* terras tenementa et poſſeſſiones quecumque, 


„ cum ſuis pertin'ꝰ in dictis Com” Glouc' et 


«« Suſſex', et in civitate London ac alibi infra 
« regnum noſtrum Angliz, que quondam per- 
e tinuerunt eidem abbie de Fyſcampo. ? 
The miniſter's account in the 32 Hen. VIII. 
ſoon after the diſſolution of monaſteries, men- 
tions the lands and poſſeſſions of the late monaſ- 
tery of Syon, amongſt which is the dominium five 
manerium de Steynynge, with many others. But 
of theſe a particular account is not given, be- 


cauſe they are faid to have been annexed to the 
honor 
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honour of Petworth, by an act of parliament of 
the preceding year, and what is due to the King 
it is ſaid will appear by the account of the auditor 
of that honour:' But the miniſter's account of the 
following year enumęrates the poſſeſſions of the 
honour of Petworth, and gives an account of the 
rents of the borough of Steyning 2 J. NM. 
Topham faid the borough was fegülarly ac- 
counted for in the miniſter's accounts, from the 
33 Henry VIII. to the 4 Eliz: In this year, it 
1s ſaid not to be accounted for, becauſe granted 
by the crown to Robert Hatris and Robert 
Watſon (5). The particular for the grant to 
theſe perſons (in truſt for the Duke of Norfolk) 
was alſo produced (c), and the grant itſelf, part 
of which will be found 1 in the Appendis to the | 
caſe (H. , 
The evidence on this cad of voters Rs 
doſed, the counſel for the petitioners ſtated, | 
% That they had gone through the whole of 
their evidence as to the ſeveral claſſes of voters 
already delivered in, and propoſed that this part 
of the caſe ſhould be ſummed up and proceeded 
upon, previous to entering into any other part 
of the cauſe; to which the counſel for the 
ſitting member anſwered, 0 That they had et | 


(a) See the Appendix to the ak * Ih 
(5) Appendix B. (e) Appeadix e. 
(0 Appendix D. 
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objection to this mode of procerdng Upon 

this, | 7 
Mr. E N 


faid, That Mr. Whitbread, his client, com- 
plained of votes being received againſt him by 
the returning officer, contrary to the right of 
election, as it was underſtood in the borough 


before the deciſion of the appellate committee; 
and allo that conſiſtently with that determination 
he was entitled to the ſcat. The Committee 


would obſerve, that the reſolutions which had 
been read to them embraced two propoſitions ; 
the firſt of which did not attempt to define what 


conſtituted the borough, though it declared 
affirmatively, that all inhabitants houſeholders 


within it, ought to vote; whereas the ſecond 
was more explicitꝭ and lopped off certain excreſ- 
cences, which it declared not to belong to the 
borough, whatever it might be. It had been 


proved that the county of Suſſex was divided 


into diſtricts, the parts of which are ſo diſperſed, 
and ſo intermingled with one another, that they 
leave the face of the country ſpotted, in a manner 
ſcarcely obſervable elſewhere; and this the ſecond 
Committee were ſo ſenſible of, that they came 
to the negative propoſitions, as being too clear 
ta admit by a doubt, even before they decided 


the right of the 8 88 icſelf. It is not imma- 
terial 


DD 
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terial hn theſe diſtricts: and diviſions are recog- | 
nized by the common law; to which and to 


hiſtory we muſt refer for their origin and con- 


ſtruction. From the earlieſt times the kingdom 
was divided into counties, hundreds, and tith- 
ings; and each of theſe had its. peculiar courts, 


whoſe juriſdictions were commenſurate with the 


diſtricts in which they exiſted. Other diviſions 
had other courts, which exerciſed Juriſdiction = 


within their limits; thus a court-baron was in- 


cident to a manor, and exiſted the moment the 
manor did; and a court-leet though not incident 
to a manor, might be created by grant from the 


crown. He therefore thought that where a per- 


ambulation of a diſtrict could not be proved, the 
beſt way of aſcertaining its boundary, was to aſcer- 


tain the limits of the juriſdiction of the court 


which governed it. It was the policy of the law 


that juſtice ſhould be brought home to each 


man's door; and therefore a court was allotted to 
every diſtrict, as a fountain from whence that 
juſtice was to be derived. That court for the 
borough of Steyning was the borough court - leet. 
Mr. Bond here recapitulated the evidence which 


went to prove that Dog- lane and the Singwell- 


fiream divided the borough on the ſouth from 
Bramber, and the tithing of Biddlington; and 
in an anſwer to the obſervation that might ariſe 
from the declaration of his witneſſes, that the 
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borough conſiſted ſolely of old houſes, and that 
therefore the late juries did not perambulate the 
bounds of the borough, but merely went from 
houſe to houſe ; he ſaid it muſt be ſuppoſed 
that their ſearch after old houſes was confined to 
certain limits, which it was proved they never 
tranſgreſſed, becauſe there were many old houſes 
beyond theſe limits to which they might have 
gone, if their ſearch had not been reſtricted to 
thoſe within the borough. Of this poſition 
King's Barns manor-houſe furniſhed an example. 
Not content with drawing a general line of di- 
viſion in a borough where property is ſo inter- 
mixed, he had alſo proved that the twelve houſes 
on that ſide were holden of the manor of Kings 
Barns, or that the inhabitants of them were ſum- 
moned to the hundred court-leet as inhabitants 
of Biddlington, and had ſerved offices for that 
tiching. On the other hand, they were never 
ſummoned to the borough- court, nor do they 
pay quit-rent to the manor of Steyning; and 
though it had been ſaid that the leather. ſealer of 
the borough executed his office at Banniſter's, 
that uſage probably took its riſe from conve- 
nience, as there was no other leather-ſealer in 
the hundred. Diſmiſſing this claſs of voters, he 
proceeded to thoſe in the manor of Charlton, 
the evidence reſpecting which was equally con- 
cluſive againſt them, although it did not So” 
15 e ee 


1 STEYNING. "TE 
& definitive He of boundary. After enume- 
rating the preſentments and evidence which re- 
lated to theſe, and to the two-houſes which had 
been proved to hold of the manor of King's 
Barns, he proceeded to conſider that claſs of 
voters whom he maintained to be not within the 
borough, although they did not fall under any 
of the former deſcriptions. On this head ſome 
very extraordinary evidence had been found 
ſince the riſing of the laſt Committee, of which 
his clients had not been able to avail themſelves 
before, becauſe they were told by the officer of 
the repoſitory in which it was kept, that it did 
not exiſt there. In the aſſize- rolls, the Borough, 
Town, and Manor, are ſeparately mentioned. It 
was a ſingular preſumption therefore to ſuppoſe 
that the manor and borough are co-extenſive, 
which was a propoſition that he always had de- 
nied, and always would. The ſteward's opi- 
nion that they are co-extenſive can have little 
weight, when at the ſame time he acknowledges 
that he does not know the limits of either. From 
the augmentation- office the Committee have 
alſo received a particular account of the bo- 
rough, preferved in the records of the augmen- 
fation-court, which was inſtituted to account 
do the crown for the poſſeſſions of the diflolved 
monaſteries. The borough of Steyning was at 
that time annexed t to the honour of Perworth; and 
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the miniſter's account ſtates the borough to con- 
tain only five or fix pieces of land, and two ways, 
and to yield upwards of ninety rents for the bur- 
gage poſſeſſions, One perſon is however ſaid to 
hold divers burgages ; all which taken together tal. 
lied fo exactly with the traditionaryevidence of the 
right of election, as in his opinion to furniſh a 
demonſtration of the truth of it. But his learned 
friends on the other fide ſeemed to exult, when 
they read in a ſubſequent grant of the borough 
from the crown, the words boſcos, prata, and 
other ſimilar expreſſions, On this ſubject, he 
would only requeſt the members of the Com- 
mittee to look into the title-deeds of their own 
eſtates, and to ſee if they could poſſibly find ob- 
jects to ſatisfy all the words of their conveyances; 
theſe words were probably added as a drag- net, 
to comprehend not what actually exiſted in this 
borough, but what might exiſt in any borough. 
The evidence in his opinion was ſo ſtrong, that 
it muſt bear down that looſe evidence given to | 

the former Committee. ſhould it be again brought 
forward, - But, though they were prevented 
from defining accurately the borough, would 
it be proper that the preſent Committee ſhould 
leaye it in an equally unſettled ſtate ? On the 
contrary, he thought that, as good judges, 
they ſhould conſider the conſequences of their 
detiſion, and endeavour, if poſſible, to prevent 
future litigation, They would recollect that - 
word 
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word burgage meant either a houſe or land 
which would enable them at all events to put a 
proper conſtruction on theſe — * 
ments. | N 
Mr. Bond now i up more Ser 
the evidence relating to the ſeveral voters whoſe 
houſes held of the different manors, and laid it 
down as a general poſition, that if they o-wed 
and had actually performed ſuit and ſervice at the 
hundred-court, they could not owe ſuit and ſer- 
vice to the court of the borough, and were there- 
fore not within the borough. He concluded with 
expreſſing the ſtrongeſt hope, not only that his 
client would be entitled to the ſeat, but alſo that 
the Committee would be enabled by the evi- 
dence to draw ſuch a line of boundary on the 
north of Steyning as to do . ee 
between the parties. 

Mr. Bond having finiſhed, Mr. Douglas ob- 
ſerved, That he ought to have an opportunity of 
remarking on the evidence which might crimi- 
nate the returning officer, as well as Mr. Garrow, 
who was his counſel; as otherwiſe a returning- 
officer, by having counſel, would be placed in a 
worſe ſituation than if he had none; as in that 
caſe the two counſel for the party whom he had 
favoured, would of courſe undertake his defence. 
He therefore ſubmitted to the other fide, that 
they ought to bring forward the charge againſt 
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Hope, beſore he ſhould be called upon to open 
his caſe. To this Mr. Partridge anſwered, 
That he was not at that time prepared to enter 
on the charge, but that if the Committee would 
adjourn till next day, to give him an oppor- 
tunity of conſulting his client, he might be 


* enabled to ſuggeſt a plan which poſſibly might 


fave the returning- officer the expence he was at 
preſent put to. The Committee accordingly 
adjourned till the following morning, when 
Mr. Partridge informed them, that although he 
was of opinion that he could ſucceſsfully crimi- 
nate the returning officer upon a fair canſtruc- 
tion of the election · laws, yet his client conſidering 
all the circumſtances of the caſe, had acceded 
to his advice, and was willing to drop the charge 
in the preſent ſtate of che cauſe, Upon this, 


+ 


Mr. DovcLAs 


ſaid, That although the Committee had loſt a 
little time by adjourning, he hoped that ypon 
the whole they had ſaved much time, as a more 
accurate inveſtigation of circumſtances which till 
diſcloſed by the caſe of the petitioner he had no 
opportunity of aſcertaining, had convinced him 
that it was impoſſible to maintain the election of 
the ſitting member, The grounds on which he 
abandoned the defence of the ſeat were theſe : 
The york in favour of his client was twenty: 
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two; but objections had been made to forty of # 
his votes, in twenty-three of which he acknows- 
ledged that the petitioner had ſucceeded ; ſo 2 
chat he neceſſarily had a majority of one. He 
had thought early in the cauſe that it would 
have been neceſſary for the Committee to call 
on the parties to ſtate the manner in which they 
_ conſtrued the different parts of the reſolution of 
the Committee of Appeal. His ſtatement would 
have declared the right of election to Lelong to 
the inhabitants houſeholders paying ſcot and 
lot within the borough of Steyning, and would 
have concluded by negativing the right of thoſe 
in the tithing of Biddlington, and the two 
manors of Charlton and King's Barns.” The 
word manor he referred to tenure merely, con- 
fidering the houſes and land held of the different 
manors to be wit hin them (a). But though the 


(a) Mr. Douglas in the courſe of the cauſe had con- 
tended that the counſel for the petitioner ought to confine 
themſglves to one of the two modes of proving houſes to be 
within theſe manors ; i. e. either that they paid quit-rent 
to the manors, or that they were locally fituate within a 
given boundary, But Mr. Bond would not aſſent to this 

teſtriction. The Chairman of the Committee then inti- 
mated, that ſtatements of this difference might be called 
for; but the opinion of the nominee of the ſitting member 
ſeemed to be generally adopted, that ſtatements were un · 
neceſſary, as the parties agreed in excluding all that wag 
within the manors, and merely differed as to the made of | 
Mew: what was or was not within them, 
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1 WM _ Mr. Bond had ſtated; was divided 


© "Into well-known diſtricts, theſe are not marked 


out with ſuch geometrical accuracy that a tithing | 


was always the roth part of a hundred, but are 
found to aſſume all the diverſities incident to 
furface ; their boundaries therefore can never be 


afcertained but by very deciſive evidence of 


perambulation, or the repeated acknowledge. 
ments of perſons living in certain fituations that 


they were within a particular diſtrict, and were 


amenable to its juriſdiction. - In both theſe re- 


ſpects his friends on the other ſide had ſucceed- 


ed; for by means of the Singwell-ſtream and Dog 
Lane, they had fixed a boundary on the ſouth end 
of the borough; which he deſpaireJ of ſurmount- 

ing, and which deprived him of twelve votes. 
They had likewiſe proved, that Lamports, as 


well as King's Barns manor-houſe (alſo excluded 


by the ſtream) held of that manor ; and that the 
King's Arms, which afforded five votes; the 


Chequer, which gave two; and Young's and. 


Sharpe's held of the maner of Charlton. The laſt 
of the twenty-three yotes he had abandoned with 
regret, not becauſe he thought the tenement out 
of the borough, but becauſe the voter was nol 
2 houſeholder ; this was the vote given for the 
ſhop at the end of the Flax Barn. Having gone 
through theſe, he begged leave to ſay a few 
words on the laſt claſs of voters, who had been 
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objected | 


a 


1d STEYINNG, 


objefted to by his friends on the other f, 
gs not being within the borough, although hed 2 
had not been able to prove that theſe perſons * 
lived in any of the diſtricts which the laſt Com- 
mittee had excluded. One argument by which 
they ſupported this poſition, was drawn from the 
| ſuir which theſe perſons did to the hundred- 
court, another from the parole account which 
had been given of the borough, and a third from 
the ancient inſtruments which had been ſpoken 
of as almoſt miraculouſly ſent down to illuſtrate 
the cauſe. His opinion however of the latter 
documents was, that had they been found before 
the deciſion of the laſt Committee, they would 
not have injured his caſe; for though they had 
not been quoted, Doomſday had been conſulted, 35 
to ſnew, that in the time ot the Conqueror the 
borough conſiſted merely of houſes; a poſition 
which he had ſo completely refuted from that 
very authority, that it was not brought forward 
on the preſent occafion. This he might venture 
to aflert would allo have been the fate of the 
more modern records. Doomſday ſays, there 
were in the borough 123 maſuræ, which he had 
no objection to tranſlate houſes, or cottages ; but 
it likewiſe ſays, that there was a carrucate and 
a half, or 150 acres of land, which Joined with 
the ſubſequent deſcription of the borough, 

| nn. 
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enumerating (he had almoſt ſaid) its Paſcua 
' Rura Duces (a) furniſhed an irreſiſtible argu- 
ment that the borough was more comprehen- 
five. The rule in ſuch ſolemn conveyances is 
to let every word have its full import; it is as 
abſurd therefore to ſuppoſe that a conveyancer 
would introduce ſuch words into the deſcription 
of a borough which conſiſted merely of old un- 
connected houſes, as to imagine that he would 
enumerate the mines, fiſhings, trees, and foreſts 
of a mefſuage he was about to convey. As to 
the deſcription of the borough given by the wit- 
neſſes, the teſtimony of Mr. Marſhall, which 
would have been confirmed by others, might 
be fairly oppoſed to the tradition of the 101 
: voting-houſes which appeared to be ſo connect- 
ed with the uſage of the hundred- court. On this 
ſubject he had to obſerve, that the Duke of Nor- 
folk, and in his Grace's abſence his ſteward, was 
judge of the hundred as well as of the borough 
court-leet, both of which are held in the town 
of Steyning. The Committee, by turning to 
the minutes of the laſt Committee, would per- 
ceive that Brown and Penfold, the two late 
ſtewards, were in the intereſt of the family of the 
Faggs, and had contrived a ſcheme to ſummon. 


(a) See the grant from Eliz, to the Duke of Norfolk, 


- lix D. | 
Afr 8 no 


na s T EN N DN G. u 
no othier perſons to the borough · court but the 


inhabitants houſeholders of certain old houſes, 
diſregarding the rule of law which ſays, that 
every inhabitant whatever within the juriſ- 


diction of the court is to be ſummoned. This 
being the caſe, it became neceſſary for the in- 


habitants of the other houſes to do ſuit and 


ſervice ſomewhere, which the ſtewards arranged 


by ſummoning them to the hundred-courts. 
An uſage originating in this illegal meaſure de- 
ſerved but little attention. He inſiſted that 


nothing could be within the hundred of Steyning, 


that is not within one of its ſubdiviſions; it 


followed therefore, that every thing in the town 
of Steyning that 1s not within the tithing of 


Biddlington, the manors of Charlton and King's 
Barns, or the borough of Bramber, muſt belong 
to the borough of Steyning: a conſtruction which 

he was convinced would be for the good of both 
| fides, and alone could prevent the violent diſ- 


putes which muſt otherwiſe take _—_ Mr. | 


Douglas having finiſhed; 


Mr. Partridge faid, That as his e | 


had given up their cauſe, it became unneceſſary 
for him to diſcuſs at greater length the inter- 
pretation which he had given to the reſolution 
of the laſt Committee. He begged leave, how- 


ever, not to be underſtood to aflent to the con- 


Caſions which Mr. Douglas had drawn from the 


evidence 
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evidence now produced. As to what had been 
aid of that produced before a former Commit- 


tee, it was in his opinion irrelevant to the pre- 
ſent cauſe, as he truſted the Committee would 


[ Pan themſelves t to the evidence before them, 


* 


1 he Committee afterwards diterniined thoſe 


votes to be bad which Mr. Douglas had aban- 
doned ; and on Monday, the 7th of May, re- 
ported to the Houſe by their Chairman, 
That James Martin Lloyd, Eiq. was not 
duly elected + 7 
That Samuel Whitbread, Eſq. the pthtioder, 
ought to have been returned ; and was duly 


elected: And, 
That neither the petitions nor the oppoſition 
to them were frivolous and vexatious. 


And the ſaid determinations were ordered to 


be entered in the Journals of the Houſe, 


„ Names 


% 


John EY har 86. 


George Burchell, 117. 


John Butcher ſenior, 1 56. 
George Ireland, 76. 
Thomas Pink, 85. 
Stephen Reeves, 153. 
John Stringer, 7. 

William Slaughter, 110, 
John Stiveld ſenior, 160. 
John Tippen, 108, 
William Welling, 115. 
Edward Sharp, 141. 
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Names of the Voters whoſe Votes were 98 7 . 
cided to be bad by the Commintee, avith Wein we 5 
N umbers on the Poll. | N 


3 154, 
_ Richaid Jenner, 132. 


Robert Sharp, 135. 
John Brooks, 44. 


Thomas Young, 40. 
William Sharp, 142. 
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Geor ge Read, 93. 5 1 eee 4 | 
Thomas Sone, 13 4. 3 | "i 


James Glazebrook, 84. 
Henry Grome. 34. 


Edward Charett, 78. 
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APPENDIX. 


TO THE 


SECOND CASE. 
Of the Borough of 


YN PSTN 1-2 


— — 


x | [A.] . 4 
The Miniſter's Account of the Borough of 
Steyning, in the 33 Hen. VIII. 


HO NO DE PETTWORTH CUM } Comp? omniv* 
MEMBR* IN COM. SUSSEX. + & ſinglor' Ball” 
Coll” Bedell” Prepos' flirmar” Meflor* & alior” Miniſtror” 
| Dni. Regs. ibm. tm. de veteri hereditate qm. de Domini: 
Man. Terr' & Tents. per predict“ Dom” Regem nuper 


Eg 
| | 
1 quis & eidem Honori auctoritate Parliamenti jamdudu” 

unit” & annex* computabil. exiſtenc. a Feſto Sci. Michis. f 
Archi. Anno Regni ipſius metuendiſſimi Dni. ni. Henrici 
viij' Dei Gra. Anglie & Franc, Regs. Fidei Defens. Dni. 4 
Hibn. & in Ten' ſupremi Capit. Anglicane Eeli'e xxxijd. . 
uſq. idm. Fm. Sci Michis Archi extunc preſequens anno f 
Regni cjuſd* Dui. Regs. triefimo tercio, ſcilit per unu' Annu B 
integru. ut inferius. P 

| Videlit: | 

BURG. DE J Compus' Robti. Dunſtalle Prepos' 1 
STEYNYNG, ] Burg. ibm. per dict“ Tempus. E. 
ARRECTA. Null. q' primus Compu- iſtius Computs. fo 

. ny 


ad Uſum Dai. Regs. fact. 


Null-. 
. 'Nul kb 
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* 2 | 

REDD” ASSIS?. Set r* comp'm de ijd. de 1ib'o redd* 
Joh'is Sholwyn per annum pro un“ Burgag' ibm nup 
Comp' fol” ad Feſt” Sc'i Andree“ t'm. Et de xvjd. de 
Ric'o Farnefold junꝰ per annum pro un? Burgag? quond'm 
Hylders ſol', &c. Et de xvjd. de eod? Ric'o pro unꝰ al Burg? 
quond'm Hylders predict” ſol', &c. Et de viyd. de Joh'e 1 
Guylh'm pro un' Burgag? quondm' Wylſhyres ſol', Sc. Et Po 
de iijd. ob% de Edwardo Parſon: per ann* pro un* Burg? 
nup' Iryſhes ſol', &c. Et de vjd. de pred* Ric'o Farnefold | 
per ann* pro un” Burgag' ib'm nup' Petri Farnefold 
fol', &c. Et de iijd. ob? de Joh e Levett per annum pro una 
via uſq* Newelme ſol'e, &c. Et de xd. de Thoma Bennett 
per ann* pro un' Burg? jacen? in Shippyngſtrete nup? Joh'is 
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f Palm' foP, &c. Et de vjd. de Thoma Turnor per ann? pro 
un' Burgag* nup' Jeſepps ſole?. . Et de xijd. de Will'mo 

| Palmer Jun. pro un' Burgag' ib'm vocat Teldeballe ſol', &c 

4 Et de ijd. de Ri'co Farnefolde de Taſters pro un' via uſq* 

I” Domu' s' ſol' & c. Et de xjd. de eod' Ricꝰo pro un' Burg 

* vocat* Teſters ſol', &ec. Et de vd. de eodm Ric'o per ann? 

is pro un' Burg? ibm quond*m Snellyngs fol*, &c. Et de vd. de 

er predꝰ Ric'o pro un? Burgagꝰ ibꝰm vocat Deng en ſol', e. Et 

u” de 1d.ob* de prefat Ric'o per ann? pro un? Burgag ib'm 

79 tol', xc. Et de ijd.ob* de Edwardo Parſon per ann? pro 

ci —_ Burgag* nup? Cadma's ſol', &c, Et de jjd.ob'q* de 

i. od'm pro un? Burgag* quond'm 3 ſol', &c. Et de 

d. wok ob* de WilP Graveſen pro un' Burgag' nup' Danyels ——4 

no ſol', &e. Et de id. ob? de Ric'o Okenden per ann* pro un? wi 

WW: Burgag' nap? Penders ſol', &c. Et de ijd. obꝰ de Margareta 3 
Pellet vid? pro parcell' uni* Burgag' ib'm nup' Nortonn i 
Et de vijd. de pred* Rico Farneſold de Teſters pro un' "ll 

= Burgag' quond'm Nortons fol*, &c. Et de xijd. de Jacobo 


Pellett pro un Burgag? ib'm quond'm Snellyngs ſol", &c. 
Et de vij de eod'm pro un' al Burgag' ib'm nup* Snellyngs 
* ſol', &. Et de vijd. de Leticia Turnor pro un' Burgag 
nup' 88 ſol', &c. Et de vid. de Ric'o Farnefold Sen? 
| 93 F 5 
D* 
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| Normans ſol', &c. Et de ijd. de Ric'o Pellett pro parcell! 


Faggers ſol', &. Et de vijd. de Thoma Bennett per ann | 


pro parcell” Burgag' nup' ejuſd'm Smythes ſol', &c, Et 


per ann? pro un Burgag' ib'm nupꝰ Burtons'ſol” Kc. Et do 
vijd, de Margeria Pellett vid* pro un' Burgag' ib'm nup 
Swannes ſol', &c. Et de xvijd. de Thoma Cok pro un” 
Burgag' ib'm nup? Danyels ſol', &c, Et de xiiijd. de Rad? 
Farnefold pro un: Burgag nup* Veſks fol'e, Et de vjd. de 
Fraternitate de Steynyng per ann? pro un? Burgag' nup? 


Burgag' nup' Wyſkes ſol', &c. Et de iiijd. de pred' Jacobo 
Pellett pro parcell' Burgag' nup' pune” Wyſks ſol', &c. Et 
de vijd. de Thoma Ad'm per ann' pro un' Burgag' ib'm 
nup? en ſol', &c. Et de jd. de Cantar* de Steynyng 
per ann” pro parcell' Burg” ib'm nup' Potkyns ſol', &c. 
Et de xd. de Joh'e Pypar per ann? pro un' Burgag' ib'm 
nup* Faggers ſol' e'. Et de iijd. obꝰ de eodm Joh'e per 
ann? pro un? Burgag* nup' Godſtowes ſol', &c. Et de vijd. 
de eod'm Joh'e pro un' Burgag' ib'm nupꝰ Faggers ſol, &c. 
Et de ijd. de eod'm Joh'e per ann” pro un' alio Burgag? 
nup' Faggers ſol', &c. Et de xiiijd. de Thoma Adams 
per ann' pro un' Burgag' voc' Bryten nup' Arnolds ſol', 
Et de xiiijd de Joh'e Pypar per ann” pro un? Burgag' nup 


pro uno Burgag* ib'm vocat' Godſtayes io, &c, Et de 
xiiijd. de Rob'to Humfray per ann? pro uno Burg! ib'm 
nup* Smythes ſol', &c. Et de vd, de eod!m Rob' per ann 


de vijd. de Thoma Whetley de ann” pro parcell' Burgag' 
nup' Alicie Wolvyns ſol', &c, Et de xxd, de eod'm Thoma 
per ann' pro uno Burgag* nup' Walt'i Bridg's ſol', &c. 
Et de viijd. de Thoma Bennett ann” pro uno Burgag' ib'm 
guond'm Goſlyngs & nup' Palm's ſol', &c. Et de vijd, 
de Joh'e Patching per ann! pro uno Burgag' ib'm nup' 
Omond ſol', &c. Et de vid. de eod'm Joh'e per ann! 
pro uno Burgag' preg: Omand ſol', &c. Et de vd. de "2 


, Ric'o Ad'm. per ann' pro uno Burgag' voc' Bridgehouſe => 
ſol', -&c, Et de ijjd, de Will's Tellett Sen, per aun 8 
pro 


2 


nad S Y NIN G. as; 


pro uno Burgag' nup' Faggers ſol', &c. Et de vijd. de 
cod'm Will mo per ann” pro un? Burgag? quond'm Polyngs 
& nup' Kyngs ſol', &c. Et de xixd. de eod pro un' Gardin* 


nup. Hulls fol, &c. Et de xiiijd. de Joh'e Wasſher per 


ann* pro un' Burgag'? ib*m vocat' Hill Place ſol', &c. Et de 


ijjd. de eod'm Joh'e per ann? pro parcell' Burgag? quond'm 
Hulls & nup' Faggers ſol', &c, Et de iijd. de pred? 


Joh'e per ann? pro un' Burgag' ib*m nup Scolletts ſol', &c. 


Et de viijd. de Cantar' pred” per ann? pro un' Burgag? 


nup' Wodleys ſol, &c. Et de xiiijd. de Will'mo Slatter per 
ann' pro un' Burgag' nup* Campyons ſol', &c. Et de 


jd. ob' de Fraternitate pred* pro un? Burgag' ibm vocat? 


Stockers ſol', &c. Kt de xixd.ob? de pred* Willm'o Pellett 
Sen. per ann' pro un' Burgag' nup' Stockers ſol', xc. Et 
de vjd. ob' de pred' Ric'o Farnefold per arn” pro un? - 
Burgag' ib*m. nup' Wallys ſol', &c. Et de xxiijd. de Joh'e 

Berde per ann? pro un' Burgag' quon*dm Longs ſol', &c. 


Et de xiiijd. de Petro Hunte per ann” pro un' Burgag' nup? , 


Lowers ſol', &c. Et de xityd. de Will'o Slatter per ann? 
pro un? Burgag' nup' Pytchers ſol', &c. Et de vd. de 
Margareta Pellett vid" per ann' pro un' Burgag' nup' Pyt - 
chers ſol', &c. Et de vd. de Margireta Pellett vid* per ann? 
pro un' Burgag' unp'. Wells ſol', &c. Et de xiiijd. de ead? 
Margareta per ann“ pro un' Burgag' nup' Stondridg ſol', 
xc. Et de xiiijd, de Rob'to Atwood per ann' pro un' 
Burgag' ib'm nup' Humfray ſol', &c. Et de vijd. de 
Thoma Holland per ann' pro un' Burgag' nup' Mathe wys 
ſol', &c. Et de vijd. de Fraternitate pred? pro un' Burgag?. 
quond'm Wolgars ſol', &. Et de vijd. de Petro Farne- 
fold per annꝰ pro un' Burgag' nup' Hylders ſol', &c. Et 
de vijd. de pred? Petro Hunte per ann“ pro un' Burgag? 
nup' Lamwalls ſol', &c. Et de iijd. ob. de Joh'e Bode per 
ann* pro un' parcell' Burg? nup* Bodyes ſol', &c. Et de iijd 
de eod* Joh'e pro parcell' Burg? nupꝰ Palm's ſol? &c. Et de 


vijd. de pred' Will' Pellett Sen. pro un Burgag ibm nupꝰ 


Ff 2 Garies 
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Garies ſol', &c. Et de ijd. de Thotva Farnefold per ann 
pro un Burgag” ibm nup Gaſeoynes ſol', & c. Et de jd, 
de Rico Farnefold Jun. pro un Burgag ibm niip' Dudlyns 

ſol' &. Et de jd. de Rob'to Storryd per ann pro un- 
patcell' Burgag' nup! Mylwards fol', &c. Et de ijd. ob' de 
Fraternitꝰ pred? pro unꝰ Burgag idm tiup! Nortons ſol', xe, 
Et de xiiijd. de ead' Fraternitate pro al Burgag' nip? 
Alwyns ſol', &c. Et de xxjd. de Joe Patchying pro wn 
Burgag' vocat' Staples ſol', &c, Et de ſiijd. de Rad Farne» 
fold per Anti” pro ijj parcell' Burgag' ib' nup' Beltons 
fol*, &c. Etde xxd. de Ric's Farne ſold Jun. pro un' Burgag? 
3b'm pup” Benetts fol, &c. Et de xiijs. iiijd. ob. de eodm 
Rico per ann' pro divers Burgag' ibm ſol', &c. Et de xvjd. 
de pred? Fraternitatꝰ per ann pro un' Burgag' ibm mp! 
A&@m Orgills ſol', &c. Et de xvjd. de Margareta Pellett 
Vid* per ann* pra un' Burgag* ib'm nup' Orgills ſol', &e, 
Et de xd. de Rob'to Bennett per ann” pro un' Burgag? 
ibm noþ?. Bylleys foP, &c. Et de ixd. de cod! Rob'to pro 
un' Bargag” ib'm nup' Benetts ſol', &c. Et de xvjd ob. de 
dict Rob'to pro un” Burgag” ibm nnp* ejuſd' Benetts ſol', 
&c. Et de vjd/ de Redd. divers petſonꝰ pro parcelP de New - 
cloſe for, c. Et de x> de Cantar' pred“ annꝰ pro un- 
Garditr ibm voear” Canterbury Gardyn ſol', &c. Et de ixd. 
de Will Pellert Sen. per ann - pro parcell' Burgag ibm 
jacen in le Fayreloſe ſol', c. Et de xd. de eo per ann 
pro parcellꝰ terr' ibm jacen- in Farecroft pred' quond'm 
Nottons fol', e. Et de ifjd. de Joh'e Goffe pet ann' pro 
di* aer? terr? jacen' in Crofto pred* nup' Bodyngs fol', 
c. Et de yd. de Henrico Wrey per ann' pro di act? 
rerr' in Croft? pred? ſol', & o. a+ de vijd. de Margeria 
Bronneſbury ſol”, &c. - | „ 

805. nil. Js. jd, ob; q 


\PROFIC? — 1B'M: Et de XXVijs. jd. de e pur five 
Fe Cui! ibm hoc anno Tenth” viz, Relev' vijs. vd. 
Paunger 


1 Money x 8. Na ixs. * . ſup? 
he COM examinat. | 
VF xxvij s. 36 


ads Sm. to⸗ lis Rete. exiij s. yd, ob. & : 
0 ; D.quib. 


FEOD. COMPUT”; Id'm 3 in Feod' ipſius 
Compu' cauſa officii pred: hoc anno oecupand' & ex- 

ercendꝰ prout? allocar* conſuev it ex antiqua conſuetud ad 
Is, ily ds per ann iii s. 11d, | 


Bos iij s. id. 


LIB'AC” DENAR-; Et in Den'iis per prod Comput 
liberat' ad man Rob'ti Bowyer generos' eg) Rec' par- 
ticlar! Dni” Reg's ibm t'm ante Com'pm q'm ſup' deter- 
minac* ejuſdm prout per Bill' inde mary dict? deputat Rec! | 
fignat* ſup! hunc comp'm examinat' & inter memor* hujus 
anni remanent”, 


Sim. cvij s. vij d. 4 


Sin. alloc & Liberac? predict. exj s. q. Et debet 
ijs. jd. ob. q. alloc ei ut de amerc' illevabil” eo q'd 
nichill habet infra dominiu' iſtud per quod pa ie 


e ex Scro dict Computs 


= 


[B.] p. oy 


THE MINISTER's ACCOUNT in the 4th 
Year of the Reign of Queen Elizabeth, 


COMITAT* SUSSEX. Comp' omnium et fingulor? 
Ball' Firmar? Coll* Prepoſitor” Bedell' ac al* Miniſtror? et 
Officiar” quorumeunque omn? et ſingulor Honor? Caſts* 

5 Domino 


er 


; 'Dominior” Manerior' Terr' Tent” aliarumque poſſeſs 3 
hereditam* quor'cunque tam temporal” quam fſpirituaP 
dudum infra gubernacionem five ſupervis' nuper Cur 
Augment* Reven' Corone Regiæ et modo, virtute tam 
cujuſdam att Parliamęnti quam cujuſdam comiſſion per 
eandem Dominam Reginam vigore <juſdem Act' Willo' 
Dom” Marchien* Winten' Domino Thes' Anglie dire&* ad 

cur' Schac' Reg* Mag' unit? et annexat' prout in iiſdem 

Act' et Comiſſion'ꝰ plenius liquet et apparet, Viz, Comp' 
a feſto ſanct' Michael' Archang' anno regni illuſtr? 

* Domine noſtre Elizab' Dei grat' Angl' France“ et Hib' 

; ' Regin* fid? defens* &c. Tercio, uſque idem feſt” ſan&' 

x Mich? Arch* anno regni ejuſdem Dom' Regin' quarto, ſcil* 

per unum ann” integr'. a 


Terr” et Poſſeſs* nupꝰ honor” de Petworthe 
BURG“ DE STEYNYNGE. De lxxix s. vii d. ob. q 
de redd' Afﬀis* liberor! ibid* per ann“ hie non r. eo 
quod Dom' Regina Elizabeth nup' per literas ſuas patent” 
dat' ap* Weſtm' xxvii die Marcii anno Regni noſt“ 
quartoꝰ dedit et conceffit predictꝰ reddꝰ Aſſis liber tenenc 

Burg de Steyninge predict, cum omnibus et ami ſuis 
pertinen* dict Burg' de Steyning predict pertin* five 
ſpectanꝰ Roberto Harrys et Roberto Watiou hered' et 
affignat* | imperpet* Habend* exit? et proficꝰ predict 
Burg' a feſto ſanct' Mich' Archang' ult' preterito hueuſque 
provenienꝰ ſive creſcen* &c. Tenendꝰ de nob* Hered' et 
Succeflor* noſtris ut de Maner'de Eſt Grenewich in Com' 
banc per fidelitatem tantum in libero Socagio et non in 


- Capit* pro omnib' redd' ſerv? et demand” quibuſcunque ; 
Nobis Heredib' et Succeſſor? noſtris proinde de certo | 
jolvend* ſeu onerand' prout in _ literis patenꝰ plenius 1 
. apparet. 
$25 ; Q 
* | |; ; [C.] 


's 
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PARTICULAR 33 
| the Duke of N orfolk, 


| ; Parcel!” Poſſeſion? nup* Honor de Petworths 
Com' Suſſex. | 


Burg de Staynynge in Com. PR, | 


Yal' in Redd? aſſis liberor” tenen ib per Ann”. _ 4. 4. 
Ixxix 8. vii d. ob? qu? Perquis Cur ib! 
communib' Annis X 8. - v.. = 4.9 

| Reps! viz. in. feod” prepoſit* ib? per Ann. © 3 


Et Reman' ctare per Aa- EE ORR Gn, +. 


29 Dec. 1561 ratyd for the Duke of Norf” at Een 
Purchaſs.— Robert Harrys. 

Mem'. The premiſſes be no parcell of the Duchies of | 
Lancaſter or Cornewall and dothe not appere before 
me. to be any en of thauneyent inheritance of the 
Crowne. be 

Item. They be no patcell BP any houſe reſerved; for 
thauſe of the Quenes Highnes nor” parcet of any her 
Hignes Parkes Foreſts or Chaces. « 

Item. They be farre diſtante from any the Quenes 
Hignes houſes whereunto the Kings of this N have 
had any acceſſe. | | 

Item. They be not parcel of any poſſeſſions which were 
fometyme of tholde inheritance of the crowne and were 
given owt by particular eſtate/and now retorned agayne to p 
my knowledg. | | 


Item. What quantity of greate Tymber mete for the 70 


— Highnes Shippes or other buildings, or any other 
. woodes 


. APPENDIX; 


vwoodes and underwoodes be growing in and Upon the = 
fame are to be certyfyed by the ſurveior of the woodes, 
Item. It appereth not in any recorde before me that 
| the premiſes be parcell of any manor or lordſhip, 
Item. Ther ys no mencion in any recofde remaynynge 
with me what number of Acres the premiſes do eonteyne. 
I know not the goodneſs thereof nor whether there be any 
myne or mynes of Cole Slate or Mettall within or upon 
the premiſes. | 
Item.” This is the firſt parties that I have made of the 
premiſes ſythence the beginning of this preſent Commiſsyon 
for ſale of landes. | 
| Ext' 2 die Norenbrie 1561 
per me Johan' Thomſon Audit”: 


* 


19 Decemb 1561 rated for the Puke 
of Norfolke. The Clere Yerely value 
of the premiſſes iiy . vis. ind. ob' q. 
which rated at' 31 yeres purchaſe _ 
amouateth to - - = ERXXVIGe Nis, 84. 9 
The Moiete of the money to be poo in hand and the 
- Teſt within 14 days next after. b 
The Quenes Majie. to diſcharge the purchaſer of all, 
incumbrances (except leaſes and the covenants in the ſame 
and except the repriſes abovemencioned.) 3 
The Tenure in Socage. 
The Purchaſer to have thiſſues frome Michelmas laſt 
paſte. 
The Purchaſer to be dead for the Woods, 
Tha Leade Bells and Advowſons to be eaſed. 
N. Baco, C. 8. 
Wincheſter 
W. Cecill 
S8. Gerrard. 
WT exxxiii A 6. xi 3. vii d. hs | 
ex” per me an. Conyers. 


* 


(Indorſed) 


de et ſup? premiſſis creſcent? in ſum?” cent? librar* de TOPS 


Duce Norfolciæ, &c. xi Jan. 1561. 
Per me Will* Oe 


lo. . F. 417-] 


EXTRACT from the abovementioned Gr of 
Queen Elizabeth to the Duke of Norfolk. 


« Aceciam totum mud Burgum noſtrum de Stayning 
cum ſuis Jurib' Membris, Libertatib? et pertinꝰ univers' in 
Com” noſtro Suſſex nup' Honori de Petworth in eod' 


ſeſſion? inde quondꝰ exiſtent' quocumque nomine vel quibꝰ 
cuaque nominib' idem Burg? cenſeatur nominet' ſeu appel- 
letur. Ac omnia et omnimod' Terr* Ten” Prata Paſcuas 


ac cetera hereditamenta noſtra quæcunque cum ſuis pertinꝰ 
umiverſis dicto Burg? quoquo mod? ſpectant* ſeu pertinen?. 
Aeeciam totum illum Redditum Aſſiſe noſtrum Septuagenta 
novem ſolidor* ſeptem denar'ꝰ unius oboli et unius quad- 
rantis et ſervicium nob' ſpectan'ꝰ et pertinen' de liberis 
tenentib* infra Burg? de en predict in dict Com?” 
noſtro Suſſex.” 


ns r NI NC. 44 
(Indorſed) Cepi ere pro Boſc', et Subboſcis 


Com' Suſſex dudum ſpe&tan' et pertinenꝰ ac parcell' poſ- 


Paſturas Boſcos Subboſcos Reddit? Reverſiones et Servicia 
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The Committee was appointed. on Monday the 5th 
of March 1792, and contifed of the N 
3 : 


y FO Viſcount Belgrave, Chairman, 
General Adeane, 
William Pochin, Eſq. 
James Amyatt, Eſq. 
Sir George Jackſon, Bart, 
Lord Viſcount Parker, 
James Martin Eſq. 
Hon. Robert Banks Jenkinſon, 
Henry Beaufoy, Eſq. 
John Pardoe, Eſq. 
Hon. Cropley Aſhley, - 
William Sotheron, Eſq. 
John Rolle, Eſq. 
George Vanſittart, Eſq. N 
Francis Anneſley, Eſa. | 1 8 


Petitioner, 
Robert Preſton, Eſq. 


Covxs EL, 


Mr. Piggott, Mr. Douglas, | Mr. Palmer- 


Sitting Member, ; 
Richard Maſter, Eſq. 


Cons, 
Mr, Graham, Mr. Dauncey. 


„On the 15th day of May, the Committee reported 

to the Houſe, that Lord Viſcount Belgrave was unable to 
attend, from illneſs; when leave was given his Lordſhip to 
abſent himſelf from any farther attendance on the Com- 

| mittee, On the following day Lord Viſcount Parker was 
called to the Chair. 
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Of the Bor gh f Ee 


ENRENCESTER 


TE petition of Mr. Preſton . That 
at the laſt general election of burgeſſes to 
ſerve.in parliament for the town and borough 
of Cirenceſter, in the county of Glouceſter, the 
Right Hen. Henry Bathurſt, commonly called 
Lord Apſley, Richard Maſter, Eſq. and the 
petitioner, were candidates; and chat John 
Chaundler Ready, Gentleman, ſteward, and Jo- 
ſeph Pitt, Gentleman, bailiff of the fad botough, 13 
preſided at the election as the returning-officers : : 
That the petitioner was duly elected a burgeſs 
to ſerve in parliament” for the ſaid town and 
borough, by a majority of the perſons duly qua- 
lified to vote by the conſtitution of the ſaid town 
and -borough ; but tliat the ſaid ſteward and 
bailiff thought fit, in violation of the conſtitu- 
tion of the ſaid town and borough, to admit a 
great number of to vote for the ſaid 
Richard Maſter, ho had no right to vote at the 
4 Ke aid 


* 


CASR VII. TO 


| v4 Aaid . election, and ech n legal votes 
ol which were tendered in favour of the petitioner: 
That notwithſtanding the due election of the 
petitioner as aforeſaid, the ſaid ſteward and 
bailiff, under colour of 2 pretended majority of 
votes thus illegally admitted, had unduly re- 
turned the ſaid Richard Maſter, as one of the 
[ | burgeſſes elected to repreſent the ſaid town and 
1 borough in parliament, to the injury of the per- 
| ſons entitled to vote, &c. and of the Petitioner, | 
| e was duly elected. | 
Ihe petition being read, the Committee dell 5 
berated, and a motion was put and carried, 
That the tao counſel who ſhall appear on each fide 
1o the Committee, at the commencement of every 
1 morning's ſitting, be alone allowed 10 be heard in 
. 3 the courſe of that day. | 
9 7 Mr. Douglas dated the numbers to Has 
been, for 
Lord Apſley pt 4% . 
Mr. Mafter - 261 
Mr. Preſton = 253 


and propoſed to ſtrike off the poll of Mr. Maſter 
ſeventy votes, and to add ſeven to the poll of 
Mr. Preſton. The ſeventy voters he diſtributed 
into three claſſes, viz. eighteen who had not any 
legal ſettlement in the borough ; thirty-four who 


- were not houſchojders, but inmates; and eighteen 
| ' who 


(CIRENCESTER. a. 
who had received alms. On the other hand, 


Mr. Graham propoſed to ſubſtantiate the votes 


objected to by the petitioner, and to ſtrike of . 


ſixty- eight from the petitioner's poll, via. 
forty as not being houſeholders, eighteen as. not 


being ſettled, eight as being paupers, and two 


as having offices under government. He alſo 
propoſed to add * to the n of che * 


member. 

Mr. Douglas, before he called any iet 
delivered in a ſtatement of the right ot fleitiog as 
follows: 


* The counſel for the paticianen > By That = 
according to divers determinations made in 


the Houſe of Commons on the 21ſt of May 
1624, the 4th of November 1690, and the 
* $th of December 1709, and the true intent 
and meaning of the ſaid determinations, as 


well as by conſtant uſage, the right of election 


in the borough of Cirenceſter, in the county 


* of Glouceſter, is in the inhabitants houſe- 
holders legally ſettled : That inmates have 


* no right to vote for the ſaid borough, nor 


inhabitants of the Abbey and Emery, and 


Spiringate-lane;“ which was admitted * tho 
_ counſel for the ſitting member. 


On the ſixth day of ſitting, after having heard ot 


much evidence relative to the ſettlements of 


voters, the Commitzee came to the ewig 


feſalution; 
0 That. 


* 


: 


„ 1 1x 5B VII. 417 


Tot it is be option of 1571 n that's 


Pen hubing giuenca bose du Cirenceſter, is 4 pre- 
junprive proof-that he bud urig br io give ſub a 
vote ; and that nothing le/5 thun proof of bis hav. 
ing" had; at: fome. preceding period, a ſettlement 


 «lſewbers, ought, in the opinion of the Committee, 


to vuttueig i 'the- Pons ari Yong yon his 
Vvore. 254 30 L087 G i 

On the 16th day of Ran after having d 
much evidence on ate ddt taken to many 
voters that they were not houſeholders, and Mr. 


Graham having opened the See members | 


_ caſe} the Committee determined, 


That che Chairman be requeſted to "AR 


the counſel fot the parties, that it/is the wiſh 


0 of the Committee to decide on che following | 
queſtion # What is a houſeholder within the 


* borough of Cirenceſter ? That ſor this purpoſe 
cn they are defirous' of bearing Mr. Dauncey in 


s fſupport of the arguments of Mr. Graham, on 
o chole votes oft Which no: Turthör evidence is 


meant to he offered; and chat after they ſhall 


« have heard the. counſel for the petitioner in 


1 reply, the Commirios will ns to decide 
«. on the faid votes N ak 3 3d 
The names of dr ee were Ry hives 
304 and ſome evidence being adduced" by the 
_ -counifel for the ſitting member to / ſupport 
their votes, and Mr. Dauncey being heard to 
| hs "3 16897, quien 
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ſam it up, and Mr. Douglas i in reply, the Com- 

mittee deliberated, when a motion was made, 
* That the Committee do come to ſome general 

« reſolution reſpecting the definition of a houſe- 

« holder, previous to the deciſion of the ſeparate 
votes. Which was reſolved in the affirmative, * 
The minutes proceed as follows : Es oe 
« The counſel for the petitioner having 

44 ſtated, and the counſel for the fitting member 
0 having admitted, that according to divers 
«« determinations made in the Houſe of Com- 
« mons on the 21ſt of May 1624, the 4th f 
« November 1690, and the 8th of December | 
« 1709, and the true intent and meaning of 
« the {aid determinations, as well as by conſtant 
60 uſage, the right of election in the horough of 
* Cirenceſter, in the county of Glouceſter, is 
in the inhabitants houſeholders legally ſettled, 
« that no inmates have a right to vote for the | 
* ſaid borough, nor inhabitants of the , . 
« the Emery, and Spiringate-lane ; 5 rhe ha 
“ Reſolyed, | Z 
4 Thar it is the opinion of this Committes, 
that no perſon can be deemed a houſcholder 
ho does not poſſeſs an excluſive right to the 
© ule of the.outward-door of the building, al- 
though by taking inmates, he may have re- 
* linquiſhed for a time the exerciſe of that ex- 
# cluſive right ; neither can a perſon whoſe 
: G g "86 babiwie 
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4 habnation is compoſed of more appartments 
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« than one be deemed a houſcholder, unleſs he 


5 alfo poſſeſſes an excluſive right to the uſe of 


the ſtaircaſe, door-way, or other paſſage that 
< forms the means of communication between 
< his ſeveral apartments, although by taking in- 
mates he may have likewiſe relinquiſhed for 
* a time the exerciſe of that right.” 

The original right to an excluſive uſe is 
< then the point of diſcrimination between the 
** houſeholder, on the one hand, and the inmate 


„ on the other.” 


The term outzward-door to the building, or 
* not include within its meaning the gates or 
ce outward-door of a court or paſſage open to 
« the ſky. A houſe may contain but a ſingle 
e apartment; yet it does not follow as a ne- 


* ceflary concluſion that a ſingle apartment, 


* though furniſhed with a ſeparate outward 
& door, will conſtitute a houſe; for a ſhop or 
&« ſtall, unleſs it be uſed as a dwelling, is cer- 
e tainly not a houſe.” They then proceeded to 
decide on the feven votes. 

On this ſubje& the following reſolutions were 


afterwards added: 
« That it is the opinion of this Committee, 


that the legal meaning of the terms hou/e- 
$11: WE holders and Inmates, muſt be dererrained on 


66 che 
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« the general principles of the law of the land, 


« not on any ideas ſuggeſted by local uſage (a): 
« That it is the opinion, of this Committeę, 

« that if a paſſage is conſidered as a ſtreet- 
« paſſage (though covered) all the houſes that 

have ſeparate outward-doors opening into that 


paſſage are good votes.“ 


On the 3 5th day, the counſel for the ning 5 
member proceeding to offer evidence with re- 
ſpect to the vote of John Tombs, No. 470, on 


the poll, the counſel for the petitioner ob- 
jected, that there was no ſuch perſon on the 
poll; after argument, it was reſolved, 


That jt is the opinion of this Committee, that at 


this period, no notice having been given in the 


opening of the caſe, they cannot permit the counſel 
for the futing member to produce evidence to prove 


| that the name of a voter, as recorded i in the poll, 
is erroneous. 


Mr. Piggot cloſed his ty for the abies 
on Tueſday the 8th of May, being the 51ſt day 
of the ſitting of the Committee; when the court 
proceeded to decide upon the validity of the 


(4) A witneſs of the name of Samuel Webb, who had 
been many years overſeer of the poor,.being aſked what he 
conceived (from the information he had received) to be a 
proper tenement to give a man the right of voting for 
Cirenceſter? anſwered, Such a tenement that a man might + 
occupy with his family, conveniently to himſelf, and with - 


out ut being interrupted by other people,” 


Gg 2 votes 


/ , 


votes which had not hicherto been decided, when 


CASE II. 


(as the minutes ſtate) there x Lage a yy 
of three for the petitioner. 

The following voters were obhected to, as 
bring without the borough: 


Francis Hooper: he lived in a houſe on the 
London road, the door of which was three yards 
beyond a certain ſtone, ſaid, by the petitioner's 


counſel, to be the boundary of the borough on 


_ the ſide of the Spiringate : his vote was Od 
to be Good. 


Benjamin Brown was alſo objefted to by u the 
itioners, as living in the Spiringate, and as not 
being a houſeholder : his houſe was faid to be the 


laſt in Dollar-Ward. The deciſion of the Com- 


mittee was, That the vote of Benjamin Brown 

I a bad yote, as living in Spiringate-lane. 
Fohn Ellis tendered his vote for the fitting 

member, but was objected to, as living within 


the. abbey precincts. The entrance into his 


houſe forms an opening in the abbey wall. The 


Committee dęcided, that his vote ought not 


to be put upon the poll. 


George 'Huſe tendered to vote for the ſitting 


member, but was objected to, as living without 
the borough ; his honſe is called the Emery 


Gateway. The Committee decided, that his 


#f vote ought not to be put upon the poll.” | 
Robert Boyce, who voted for the fitting mem- 


ber, 
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ber, was oamekeeper to Lord Bathurſt, by whom 
he was allowed a houſe rent free, as part of his 


wages. The voter paid the rates; which were 
allowed him by the noble Lord. His De was 


decided to be Bad. 
Thomas Yarnold, who alſo voted for the ain 


member, was ſteward to Lord Bathurſt, 


whom he had a houſe free from taxes, as part of 


| his ſalary. He ſaid, if he was deprived of his 


office, he did not apprehend that he would be 


obliged to quit his houſe without legal notice : 5 


But his vote was decided to be Bad. 

The ſmall-pox broke out in Cirenceſter i in 
the commencement of 1790. Several perſons 
ſent their children to the pariſh peſt-houſe 
to prevent the contagion from ſpreading ; and 


were generally attended by the panſh-apothe- 


cary, though ſome employed their own apothe- 
cary. The circumſtances of theſe perſons were 


different ; ſome were able to ſupport their fa- 


milies, and ſent their children proviſions ; others 


were paupers. One of the voters was unwilling 
to ſend his child to the peſt-houſe,; but was per- | 


ſuaded to do fo by the overſeers of the poor, for 
the good of the town. © This overſeer had for- 


merly ſent a child of his own there, to induce a 
creditable perſon to ſend his ſervant. - The 


diſorder by this method was prevented from 


; ſpreading, and diſappeared that year. The 


counſel 
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| counſel for the petitioner. being heard againſt 
the admiſſibility of theſe voters, and the counſel 


for the fitting member in favour of —_ the 


Committee determined, 


. That it is the opinion of this Comiites, that 


thoſe perſons who were admitted, or any part of 
whoſe families have been admitted into the pefi-houſe 


on account of the ſmall-pot, without receiving any 
other pariſh relief, were not thereby diſqualified 


From woting at the laſt election at Cirenceſter. 


Samuel Morris was objected to, as being a 


mail- guard. Theſe guards are appointed by 
the Comptroller- general of the Poſt- office, and 


uſually find two ſureties in ten pounds each, 


and take an oath to diſcharge their duty pro- 


perly, which is ſafely to receive and deliver the 
letter-bags, and to receive and account for the 
poſtages of letters which are delivered ſhort of 


the poſt-towns ; for which they alſo receive a 


-penny for their trouble. The voter was paid 


ten ſhillings and ſixpence a week by the Poſt- 
.maſter-at Oxford. The Committee having de- 
liberated, reſolved, 


That it is the opinion of this Committee, that the 


office of guard of a mail-coach does not operate as 
diſqualification undet the aft of the 22 George 111. 
commonly called Crewe's Att. 


P 


Parker acquainted the Houle, that the Com- 


| mittee being directed by act of parliament not 
to ſit to-morrow (Good Friday) and having fat | 
twenty-ſeven days, deſired, that inſtead: of ad- 


journing till Saturday next, and from thencę to 


Monday, they might be at liberty to adjourn 
from this day till Monday morning next, at 


eleven o'clock; fuch adjournment being with 


the conſent of all parties: upon which it was 


ordered, 


That the ſaid Select Committee have Jeng 
to adjourn from this day till Monday morning 


next, as deſired. The Houſe itſelf adjourned 
till the 155 of April. 


On Thurſday the 10th of May, Lord Viſor 


Parker informed the Houſe, that the Committee 


had determined, 
That Richard Maſter, Eſa. was not duly 


elected a burgeſs to ſerve in the preſent parlia- 
ment for the town and borough of AT ns 
in the county of Glouceſter : 


That Robert Preſton, Eſq. the petitioner, 


ought to have been returned a burgeſs, &c. and 


That ker hs pied or the oppoſition 9 


it, appeared to be frivolous or vexatious. 
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on Thurſday the 5th of April, Lord Viccaunt | 


And 


r OOO . 
. 
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And the ſaid determinations were ordered to 
be entered in the Journals of the Houſe. | 

Afterwards it was ordered, = 

That the clerk of the crown do attend the 
Houſe to-morrow morning, with the laſt return 
for the borough of Cirenceſter, in the county 
of Glouceſter ; and amend the ſame by eraſing 
out the name of Richard Maſter, Eſq. and in- 


ſerting the name of Robert Fan. Eſq. inſtead 


thereof. 


THE END. 


